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THE SUPREME COURT AND ACADEME: 



THE EVOLUTION OF CONST I TUT I O^IAL DOCTRINES FOR HIGHER EDUCATION 



Persons of'good sense, I hawe since abserved, seldom 
fall intodisputfttion, except lawyers, university men, 
and men of all-sorts that -have been bred*at Edinburgh. 

Ben Fraak 1 in 

Autobi (Dgraphy , Ch.1. 

' — , ' — ■■ ■ ■ w 

- ; ■ • / . ' ' 



It is likely that more has been said and written about legal 

X ... 

issueS'in high,er education -- alas -- over the past decade or so 
than about general education, or basic , research, or governance, 

or^ pedagogy , or just about anything else. This attention m^y 

■ " ' ' " V- ■ ■ *: 

well be warranted -- in recent times the 'law,, perhaps as much as 

»■ 

any s|ngle force, has resha-ped relationships of people 'within 

■ * * 

academic institutibns in ways both dramatic and i rrevers.i bl ev 



. • If a modern watershed date'could be identified, it might be' 
the'occasion of a federal court decision in 1 967, lidding that a 

4 

•^student 'fenroiled in a ,stat,e-ass i sted insti tut ion of higher;edu- 

...» ' *■ ■ 

cation could not be dismissed for disciplinary reasons without 

rudimentary procedural protections '-- this , under the "due process 

1 

tlause" of the. 14th Amendment to the U.S. Constitution. >^hat 
•followed was .a'*floodti'de of. 1 i tigation over the constitutional 
rights of studen^ts, then facujty, then everyone ©Ise associated" 
with college's and universities. # 

• t 

Later, in the ear.ly 1 970's,'tl|e legislative branches of 
government be>ot^^ lavish attention'-- a 1 be i t of ten .unwel come 
-'Upon colleges and\ni vers i ties . From the states came puni- 

1. • ' . ■ _ . 

m 

tive legislation aim^d at campus disruption, public eiir^loyees' ■ ' 

♦ 

col lect i ve' barga i n.i ng . 1 aws , open meeting laws, statewide regula- 

> • ■ ■• - ■ . 

tory 'or governance systems ,' and' statutes grarfting or withhSlding 

power o-r influence in gove rnanpe ^f or constituent groups. From 

the Congress came Title IX of the >972 Education A'mendments, the 

Family Education Rights and Privacy Act • of '1 974 and , more recent'ly, 

the "Solomon Amendment," and every mew law breeds litigation. 



One m^arsure; of change ma^ well be t,\)e number and variety t)f 



intramural djlsputes taken^ito the courts for resolution toda-y. 

While the courts do not . initiate or -.welcome disputes fi^om within 
. • •* ■ . ' 

academe', they have been compel led to pass judgment, upon almost 
every„ aspect of life in the. academy. In recent months, for 

* ■ . (. > • ■ 

-. « » • - , . ■ . , ■ ■ ■ • ^ 

example., cou/ts have been called upon to decide: 

' .^Whether student-athletes recei ving 'grants-in-aid were ^ 

■ . - • ♦ . 

t * • J" 

"er^ployees" entitled to workmen's Compensation benefits for their 
injuries? (holding generally that they w«re not); 

^ . * ' 

*Wljether aifacul-t'y member who was given an additional year 
in a' "tenure track" to demonstrate' .scholarship and who thereafter 

"a 

pojbl i shed ..two articles was entitled to tenure? (shue was); ' 

*Whether a university may ban commercial sales activities 

• • 4 

within residence halls? (the courts are split); 

^Whether a graduate assistant who vras having an affair with - 
an undergraduate student .could successfully chal lenge,. on 



grounds of alleged discrimination, a reassignment fro^p teaching 
to rAearch duties? (her suit failed); 



1 
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2 ether a pqblif university^ could change tjfie funding 
of a student ne>fspaper^in resp;6nse to (he <f)ubl ication of 

- •• •■ -^'^ .•■ 6 ■ " ^' : . ,•• . ■;' ;• 

of fensive .material? (it could not); * . 

* * *. • ' 

♦Whether a state legislature acted properly to change the' 
name of a state coUtege? (it did); 

^iWhether the names and qualifications of candidates for a 
'university presidency we^e subject to a state open records 

' ■ - . ■ ■ . ^ 

8- . ' • 

statute? (in Texas they were); ' 

« ■ - • . , 

. *Whether appointments to positions in student governance 

- - ' ■ ■ 9 . / 

bodies could be conditioned on race? {they- c^uld not ) ; • 

V f ■ . 

^Whether a student coMld successfully sue an institution and 

* * 

its'faculty for conspiracy in withholding recommendations and / 

for the negligent supervision of her graduate studies? (she 

'10 r ' . • ' 

could not) ; . - 

If ' . . 

*Whether a professor hdd a constitutionally-protected 



• 11 

interest in remaining a department chairman? (he did not); 

> • * ■ 

* , ...» 

♦Whether a c^ollege could big successfully sued for Ifbelous 
Statements appearing in a student newspaper, when it was barred 



by. the First Amendment from exe.rctsin^ edi torial :Qon^rQ.l' oyer. . . 
that publication? (it cauld not); » . •» . ^ • . • . " 
'*Whether a f^^^ulty member cotild maintain a- suit! agairvst 4 ' ' • 

col lege' president based on a warni-ng r6'lter ,concerh^ ng the' ; , ... 

I,''.''-' , , .• . ■ ■ ■■■■ ' - ■ '.rj 3 

classroom discussion of. controveV's ial; col lege raafters? the coUjd ) 

^Whether the refusal of a university to aUow ^. medical. ' . ^ 

student to retake an .exami nation deprived the. Vtudent of. 

• ■ : ' " 14 v.. . .-, ' ' ■ 

constitutionally-protected rights?* (it did); ai^rf ,i . ^ 

■ . / . ' ■ _ \ ■ » *. . 

^*Whether a' public university could prohibit, the use of 
student fees to sponsor the showing pf an "x-irated" film? (it 
coul d not ) . ; * . 

• ■ ■ . ■ ; . ' ■ •■ 

And this recitation could go on, arid on. 
It now -seems clear that many relationships within academic 
institutifons which had been governed by tradition or by a body 

■■.■■*•' r » 

of commofi understandings have since been defined by the law. 

^ . ■ 

* 

These relationships are now essentially contractual or based on • 

. ■ r . .. ■ 

constitut iorial principles setting forth a citi ?en 's , rights vis- 
a-,vis' his or her go-vernmient » - or 'Vegu 1 ated by statute or rule akin 
to those protecting consumers in commercial transactions. For 



better or worse, and it is probably some of bQth/ things are not 
what they used to be., - ' ^ ' 

In assessing the impact of the law during the last three 

■ " * .• ' . ■ ■ ' 

. decades in higher education, we might consid^e.r some of the 'very 

-*.'■■ ■ ' 

■\ " * •■.,"*. * ■ ' f • , .. 

» fundamental ways which colleges and uni versi ties . themsel ves. have 
changed . / • . , 

In that not too distant past, students were wards 

p 

col leg.es , and un i versi^t ies , our institutiorts standing in^he 
.stead of their parents. / Disciplinary authority arid the -discre- 




tion of the institutions were cons idered hear ly absolute , 
beyond challenge likewise, academic policies and practices. 
Enlightened policies concerning freedom of exprdSs.ion on 

a' . ■ ■ ■ , ■ ■ 

* camqus are also a surprisingly recent phenomenon. "Speakers 

' ■ / ■ ■ 

■ • " ■ - . ■■ . / 

rules" and the 1 ike were. lar.gely /unchal leng'ed unti b the 1 960 ' s ; 

•o ■ • - - : , ■ ' 

the First Amendment rights of academics (and others ) we.re> not at 
aH secure' from external threat during the 1950' s and even 

• beyond; academic freedom was a European concept protec.te((" 
largely t>y custom conviction rather th^rj force of law. 



'■ , ; Xh'r-o u'g h t he ^9^0 ' s "much, pt pu r. n a t i 0/ s t 'i 1 1 0 p eV a t ed 

V * * / " . ' ■ " 

* ■ .' - / ' 

segregated $.ys.tems of. publit educatio/, including -higher' educa- 

tXon. Blacks were 'openly exclude/ whather under-de facto or 

/ - / ■ ^ . 

\de jure systems --^ and' women, wfere securely "in thei r pi aces " -- ' 

'■ « ■ ■• ■ ' • ■ , ■ ; ■ ' ' ' • • 

wherever that was. -The acade.mic professions were' almost exclu- . 
Siveiy'ali white and all male, and, no one seemed to think it 

should be any other way.^ » J . 

' * " ^ '■ 

Today it seems accepted that the First 'Amendment does not 

"itop at the schoolhouse gate.". And't^hile the limits of ' ' 

academic/'freedom as protected by the Constitution are not 

yet, clear, it is certain that -the freedom to teach, to research 

and to publish'one's views are entitled to special Constitutional 

protection. ^ ' . 

-« \ • t ■ ■■ **' 

'the relationships between ,facu 1 ty and their institutions are 

no longer defined only by I bundle of traditions or under- 

standings. Rather these relationships are now much more 

formalized at least in part in response to^ the questions .that 

■ • ' 

wer'e answered or left unanswered by Supreme Court decisions 

16a 

l^etting constitutional parameters. , 
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The, relationships between institutions and their students are 
^now also largely contractual,! The terms of the^e "contracts" ^ 
certainly must pass cpnstitu.tional puster; but they are. set 
forth in some detail --perhaps excessive detail. The right of 
students to- speak, to criticize an<J to publish their views is 
now well established; procedures for arbitrating student rights, 
whether academic or conduct-related are specif ical ly, set 

•■ ■• ) : ■■■ .... ■ ■ 

forth in/catalogues and_ student handbooks. And superimposed 
over all of^the.se -are- federal and state statutes defining 

■ ^ ' ■ ■ ' T 

aspect of these rel-^t ionships in terms of consumers ' protection , 
rather than tender paternalism for learners in halls of i^y. 

The United States Supreme -Court has, hi storic^al ly , been 
called upon to decide numerous questions arising from the higher 
education commurtity. And there dan be lit|tle doubt that these 

problems have been among the most^ ve'xing faced by the Court -- 

' ' \ ' 16b 

particularly because of the context in jwhich they arise. ' • 

. Recent attention, for example, has focused on four cele- 

• ■ ^ *' . V 

n 

t4 

f 

brated decisions rendered during the 1984 term of the Court,* 

"' ■ r , 

■> t ' * ► » 

jfhese involved the limitations 00^ the federal reguiatijon of 



.programs ai^d activities vfhen those programs and activities di^ 



n<?t receive direct federal funding , , t^he ,Gon$ti tutional ity^ of 

- " ■ ' ■■ > - ■ * ■ ■ • . 

•a state statute which excluded from formal governance systems faculty 

. . ■ i^'- -^^ , ■ . • • , 

■ ■ ^ ■ ' * •■ 

other than those selected by. a certified col'lect.iMjj^^aining 

' Wa-/ , - ' .-•>- ■ ' ' 

agent, the constitutionality of an Act of Congress»,'.requi ri ng 

m^le students to verify their compliance with selective service 

' ■ ' ■ ' , ■ • " • ' ■ 

registration as a precondition to eligibility for federal finan- 

1 7b ■ , ' ■ 

cial aid programs, and the appl icability of federal anti- 

trust laws to broadcasting agreements for intercollegiate athletic 
events. 

In considering questions from the academy ^- over nearly 165 

\ . 

years -- the Supreme Court has consistently demonstrated a unique > 

I ' ■ y * . 

* * .1 '*''.*» 

and surprisingly sensitive understanding of critical issues 
academic freedom, the rights of individuals versus ttiose of the 
institutions, equality of opportunity, the special <^^ture of ' 
institutional governance. A(id these decisions have been of- tre- 
mendous importance in defining, academe as it is today, and as it 
wi 1 1 be* ' ■ 



j 



Because Supreme Court decisions bec^e the most 



authorttdiji ve precedent fol lowe^^J^lower. dourts » and be<lause 
these decisions, become .the primary basis for the "appl icati.on of 



constitutional' principles, a review *bftbe Court's treatment of 



/ 



some ke^ issues arising from^ the academe may lend perspective orT 

' . ' 18 . 

r^ow things -have come, to this ^point . in btstory. The^M^include 

the, development of constitutional doctrines f or the Jnderstanding 

# ■> * ■ . ■ 

■'<,ju.,.Qf academic freedom, equality of . opportuni ty , and rights of due 
.prcftess- in .academe. . . . 

,<»*.. 

' .* • . ■ ; * . ' ■ 

Because' the Constitution, and" mor6 speci f ical ly the -Bi Tl of 

- 'Rights, is a^pUcable. to institutions of higher education 

■ ' ■ ' . • . ■ • ' 

through the 14th Amendment, and because the'l4th Amendment 

applies to "state' action, " the Const! tutlonai doctrines ^ 

developed tjhrough the Court 's rul ing ha^e facial appi ioabil tty 

only to state-supf>orted|tnstitutic|ns of higher education.. 

y • • ■ ■ •' • ' 

Though much his been d,l scu^i-sed abput the, public purposes' of 

, private institutions parti^:ularly aiven the Various 

mechartismi by which public -funding flo^s to pri vate ifisLi tut ian5 
th^ Courts' have heretofore not held pri vate institutions^^ 
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subject'io the proscri potions of ttie 1.4th^Afnendment's equal 

• • , • .. 

protection or due process clauses. The original distinction in 

.this regard, has b^en traced ^ck to Mr. Justice Marshall's . 

• 18a • ^ 

opinion in the Dartmouth C^l lege, case . ^ 

• ' — . • • 'J' 

p , .. ■ ^ . ■ 
For now, whatever iHe real or imagined public, purposes of 

' ' ■ • . * , 

private institutions. distinctioTi is a significant one' in the 

constitutional law. It should also be notech however, that 

« ■ 

faculty and students at private jnstituMohs a^ citizens 
^ everywhere --do enjoy the full constitutio/al prbtections 



against improper governmental regulation's of their personal or 
professional activities. Likewise', private institutions -- 
since the time of the Da>rtmo^ h Col lege case enjoy 
constitutional .protection again$t unwarranted government 

0 

, ■ ' 'c. ■ ' 

intrusion paV^ticuUrly in those areas that directly' or 

■ ■ s ■ 

Indirectly involve the exercise of academic freedom. 



« The' analysis which follows, therefore, is appUcabl.© with 
f^ll force to students, faculty and others at public • 
Insritutlons of higher education v^here the Institution itself 
lS'th€ arm of /^he "state," and therefore subject to the. 



I proscriptions of the 14th Amendment . The relationship between 

■ '. ' , ■ ■ .'■ ' ' 

facility and student's and_ private institutions for higher 



education rehvains primarily contractual in nature. The terms 
and conditions of those contVactual arrangements have to date 



not .been subjected to constitutional requirements. 

I. A CONSTITUTIONAI, DOCTRINE OF ACADBMIC FREEDOM - 

j "Congress shall make no law'... abridging the | 
freedom of speech, or of the press, or the right of 
the people^ peaceably to assemble, and to petition 
the governm'ent for a redress of grievanp^s. v — 
United States Constitution , Amendment !.» 

■ * ■ • ' . ' . : 19 ■ " ' 

The celebrated "Dartmoirth Col lege case," reached the 
nation's highest Co4jrt in ;t819. This cqntr^iversy, which featured 
the oratory of Daniel Webster ("Tis a small College sir, but 



there are those of, us who love her."), irivolv^^d the charter granted 

I „ *■ • 

to DTr'^juth College by the British Crown.' The Legi slature^of 



the State of New Hampshire^ providecj for the public takeover of 

. ■ -1 ■ • 

that institution on the theory that its charter had been Invali-. 

"dated by. the Revolutionary War. The Supreme .Court, however, 

• <i ♦ ' . 

held that the legislative act was unconstitutional » and that 

this charter was. an enforceable "contract" under Article I of 
the Constitution. 



Webster's arguments in this case are worth noting in that 



they raised squarely th.e ne^d^for a public pol icy to' protect the, 

• " ' .. " ' " 

freedom and independence of- such^. institutions. Withqut such a 

*■ • . 

'* . ' " - ' ■ . 

policy, donors such , as one Dr, rWheelock, whose benefaction 



created Dartmouth --would be deterred. 



Webster , argued that: 

"(T)he case before the court is not of ordinary 
importance, nor an e\^eryday occurrence. It affects' ^ 
not this College only, but every college, and all the 
literary institutions in th»' Country . They have flour- 
ished, bltiierto, and havft b^ecome^ in a high degree 
respectable and useful to the community. They all have 
a common principle of existence, the inviolability of 
their charters. It will be a dingerous, a most danger- 
ous, experiment, tp hold these institutjjons subject to 
the rise and fall of popular parties, the fluctuation 

political parties. Benefactors, wi 1 1 have no* 

Certainty of effecting the. object of theirv bounty; and 
men will be deterred from devoting themselves to the 
. service of such institutions, from the precarious 
title of their offices. Colleges and halls will be 
deserted by all better spirits, and become a theatre 
for tltf contention of/politics; party and faction 
will be cherished and the places consecrated to piety 
and learni ng . "20 ' , 

Webster also noted that: 

"(T)he numerous 'academies in New England have 
been established in subst'anti a 1 ly the same manrrer. 
They hold their property by the same tenure, and no 
othAr. Nor has Harvard College any surer title than 
Darfmputh CoUeg*; It may today, tiave more iPriend?, 
but tomorrow it may have more ^nenti es ; its legal 
y-ights are the same. Also at Itale College . . ,. ."gt 

The same might be said" today of others with even fewer 



friends than Harvard* or Yale. 
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Justice Marshal 1 , writing, for the Court, found that, "it .is ' 

probable that no ma^n ever was, and no man ever will be, a founder 

Of a College, believing at the time, that an act ofM ncorporat ion 

constitutes no security for institution; believing, that it 

is immediately to .be deemed a public, institution, whose funds 

are to be governed and applied, not by the will of the" donor, 

■22 

but by the will of the Ugislature. " 

Thus, the Justices of the Supreme Court recogni zed* early 
that the academy was something special something more than 
other ^organizations, or businesses, something that served its 

' purposes only when free^from political interference or threat of 

23- . ' ■ 

external intervention. 
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This special solicitude evidenced by the Court on behalf of 

the rights pf private colleges and universities, f irst'evidenc^d 

* ' ' \- . ' ■ 

in the Dartmouth Col lege case, was slow in evolving to a more" 
generalized poncern for academic, freedom whether* at public or 

private institutiotis. What did subsequently evolve 'is a 

■ '■ -«'.■" 
constitution^iriy-based protection for the rights of individual's 




within apademic institutions -- often. in conflict with those 

institutions and for such inst.itutions themsel ves. 

■ • ■ / ■ • . " ' .' ■ 

Ite ^^g^ts of Academics 
Decisiorls recognizing the importance, of freedom of speech 

• • • * 

or association in institutions of higher education began to 

emerge from the Court in the 1950's. In Slochower vs. Board of 

24 

t^igher Education of New York CUy , the Court was caj led upon 
to decide whe^ther a tenured teach.er;in a public college could 
be summarily discharged without notice or hearing because he 
refused to answer a legislative committee's questions concerning 

•his membership in the (Communist Party some 15'year« earlier. 

^ In fiolding that Prof essor Slochower • consti tut iona 1 rights 

had .been improperly trammeled, the Court ruled that while Ci%y 

■ \ 

authorities. .w§re permitted to scrutinize a person's fitness to 

hold a public position, they could not do so"without aft 

' '• ■ - * ' 

• .1 • 

proceduril protections. Professor Slochower ' s refusal to answer 

questions "admittedly asked for a. purpose wholly unrelated tp 

his college functions" provided no • permi ssabU basis under 

i *' , 

which he could be discharged frdm his -academic appointment . 




'while the Court did not .specif ic/fly address the 

' ' ■• ' • • , 

substantive question of Professor Slochow^r's r*igh*t to believe 
or teach ,an unpopular political and ecohomic doctrine, the clear 




/ implication of its decision was that academics or other 
public employees could ndt, under the 14th Amen9lent» be 
summarily dismissed for the exercise of protected constttutional 

. rights . 

' ' ' 26 

Shortly thereafter, in Sweezy vs. New Hampshire , the 

Court was faced with the qudtftion of whether the Attorney 

^ General of New Hampshire could prosecute an individual 

refusal to answer questions'at a lecture delivered at the stajte 

« ■ 

univer*sity or concerning the Progressive Party of the United 

States. The Attorney General had a clear grant, of LegtsUtive 

authority'to compel testimony, the 'laws in auesti.on, passed by 

the New Hampshire k?gisUture in 1951, provided for a' compreheh- 

\ \ . ■ ■■ / . ^ ". . , 

sive, scheme of regulation of "subversive activities," "Subver- 

isive persons" were made Inel Igible for employment by the state 

government, including public educational institutions. 



Sweezy: had refused to disclose his knowledge of t)he 

* . V 

Progressive Party' in New Hampshire, and declined to answer 

♦ 

questions as to the subject of his^ lecture in a humanitieTs 
course at the Un i yers i ty' of New Hampshire.. Specifically, he was 
asked whether he had asserted in that lecture '"that ,Sociaysm 

/ * ' * . . ' ■ ■ ■ . 

■V 

. • . ■ • . *» 

wis inevitable, whether he had advocated Marxism, or whether he 
had espoused the th^Tries of dialectical materialism." * 

In holding that Sweezy could not be prosecuted for 

■ ■ . ■ ■ . . ■• ■ . . . . 

contempt in refusing to aaswer these questions. Chief Justice 

Warren, for the Court, noted that: 

"The essentiality of freeddra in 1i||e 
community of American universities is almost self- 
evident. No one shpiild. underestimate the vital role ' 
in democracy that is played by those who guide and 
train our youth. To impose any straitjacket upon 
the intellectual leaders in our colleges and uni- 
' versities would imperil the future of our nation. 
No field of education is so thoroughly comprehended . 
by man that new discoveries cannot be made. 
Particularly is that' true in the social $cien(!l|u 
■i' where f6W, if any principles are accepted as 
absolutes. Scholarship cannot flourish in an 
atrtiosphere of suspicion and distrust. - Teachers and 
students must always remain free to in<|uire 
study and tO' evaluate, to gain new maturity^ 
understanding; otherwise our civilization 
stagnate and die. "^7 '*T»JP!^'*' 

/The Court found nothing to connect the questions which had 
been posed to'Sweezy with any leg-itifnate interest of the State. 




Moreover, the Cyrt found that before- any such ■ Intrus ion into 



such matters of personal lib6^y could be legitimate, the State 



?nust be able tb demonstrate its "fundamenta 1* interest " and 
New Hampshire had clearly not done so in this instance. 



In a, concurring opinion, Mr. Justice Frankfutter, himself a 

* ■ . ' ' * 

,former Harvard' prof essor, noted that: 

"When weighed against the grave harm 
resulting from government intrusihon into the 
intellectual life of a urt^i vers i ty, $uch justifi- . 
' cation for compel 1 ing a witness to discuss the 
contents ofohis lecture appears grossly inadequate 

■ Progress in the natural scfiences is not 

remotely confined to findings made in the labora- 
tory. Insights into the mysteries of nature are 
borrv of hypothesis and speculat'ion. The more is 
this true in the pursuit of understanding and the * 
groping endeavors of what are called the social 
* sciences, the concern of which is man and society. 
• The problems that lare the , respect i ve preoccupationrs 
of anthropology, economics, law, psychology, 
^Tocialogy and related areas ot scholarship are 
merely departmenta^l ized dealing, by way of. manage- 
able division of analysis , with interpenetrating 
aspects of holistic perplexities. For society's 
good if understanding i,s an essential need of 
society inquiries into these problems, 
speculations about them, stimulation in others of v 
reflection upon them, myst be left as unfettered as v \. 
poss\ible. Political power must abstain^ rom ^ 
intpiision' into this activity of freedom, pursued^in 
the interest of wise government and the peoplej^ 



well being, except for reaso'nfs that are exigenT^nd 
obvfbusiy compelling. 

29 

Likewise, a few years later, in Shelton vs. 'Tucker, the 



Supreme Court struck down an Arkansas statute which required 
every teacher, as a condition of employment at a state-supported 

I » » 

'sctioQl or college, to file annually an affidavit listing every 



II 



orgapization to which^he or she had belOngecJ or regularly 
contribiited in the preceeding five years. The contract of 
certain teachers had nof^been re-employed when they refused to 
file such affidavits. . • . • 

In its decision, the Court carefully obs^erved that there is 
no requirement in the . Federa 1, Const i tut ion that a teacher's- 

classroom conduct be the sole basis for determining his 

^ » .J ■ 

fitness. . (ci J:ing Be i Ian vs^- Board of Publ ic Education School 

30 - ' , 
District of Philadelphia ). Nonetheless, to compel a teacher 

to "disclose his every asspciati.onal tie is to impair that 

i ■ ■ ' 

teacher's right to free association, a right closely allied to 

freedom of speech and a right which, like free speech, lies at 

' ' . 31 

the foundation for a free society." Justice Stewart, for the 

majority, also wrote that: ^ , 

' . ■ ' " / 

, "(T)he vigilant protection of constitutional 
freedomjs is nowhere more vital^ than in the community 
of American schools. ... Such unwarranted inhibition 

# upon the free spirit of teachers . . . has an unmis- 
takable tendency to' chill, that free play of the 
spirft which all teachers ought especially fo culti- 
vate; it .makes for caution an^ timidity in their 

^ associations by potential teachers . " 



If Sweezy VS. New Hampshire was a landmark First iAmendment 



case for. the 1950's, then the Supreme Court's most significant 
pronouncements on academic freedom in the 19.60's came in its 

33 ; • ; / 

decis-ions in Daggett vs . Bull itt and Keyisjhian vs. Bo art of 

■ : . ' ■■ ■ 34 

Regents of the University of the State of New York . 



Daggett was a class action, brought by members of the 

« ^ ■ • 

.faculty, staff and students a.t the University of Washington, 



chaUenging the constitutionality of stat;e statutes which ' 

A • • • ' • 

TeirotT'ed' teachers in public institutions to execute a loyalty 

oath as a condition of their employment. Particularly 

objectionable was a 1955 law which purported to "bar a "subver- 



sive person" from state employment. A "subversive person,"' 

* ... ' ■ . ' ■ . 

under the law: 



/ "(M)ean'S any person w-ho^ .,. , advocates, 

abets, advises or teachers by any me^ns any person 
to commit, attempt to commit, or aid in the . 
commission of any act intended to overthVow, 
destroy or alter, or to assist in the overthrow, 
destruction dr dlteratfon of, ... the government of 
the United States, or the State of Washington, . . 
by revolution, force, or violence; o^;Who with 
knowledge that the organization is an organizatipn 
as described in the subsections ... hereof, becomes 
/or remains a member of a subversive, organization 



The same Uw also declared that the Communist Party was a 

subversive organization and that membership therein was a 
subversive activity. 

The President of the University, acting at the direction of 

the Regents, required all employees to take an oath indicating 

that they 'had read the provisions of these laws and were not 



"subversive person(s) as therein defined." 




the Court found these statutes unconstitutionally vague. 



In so doing, it noted that the following reasonable questions 



could not be answered by the statute: "Does the statute reach 



an endorsement or support for Communist candidates for office? 



Does it reach a lawyer who represents the Communist Party or its 
members or a journalist who defends the constitutional- rights of 



the Communist Party or its members or anyone who supports atiy 



cause which is likewise supported by the Communists or Communist 

■ 35 . 

Party?" • , ' 



. Thus it was made manifestly clear by at least 1967 that 

■ . f ' • 

acaderftic freedom was a concept embodied s'ome>rfhere and somehow " 

. / ' . . . .38a 

within the First Am^dment to the Unite'd States Constitutioru 

Tiie Constitution, albeit implicitly and the public policy 

it embodied protec'ted' academics from unwarranted intrusion 

into their associati:ons or opinions -- a protection necessitated 

\ 

by the Nation's interest L,n the free and robust exchange of 

ti. ■ . ■ 

ideas^in the elassropm, the laboratory , the J i brary . 

- - T>w H ft€ was- flat 4tv ^ifld ts-ftot-^et-,— (h^evmT^a^-^ 

where .Individu^ faculty member's right to believe or express 

\ ' . ■. - . * * ■ 

opinions butts against and moves beyond the limits of.Consti- 
tutional protection as, for example, when the expression of 
opinion becomes advocacy to action, or When the. opinion or issue 
discussed is unrelated to or digressive from the academic 

subject the state or an institution might properly require be 

38b / ^ 

addressed , \ J ' - 

V 

39 

For example , the , Court noted in Bar^nblatV vs. U.S. , a 
case involving the refusal of an academic to respQnd to ' 



inquiries by congressional committee -about alleged Communist . 

■ • ■ • ' ' ^ 

party activities at educational institutions: 

"Of course, broadly viewed, inquiries cannot.be • 
made into the teachi ng • that is pursued in any of our 
.educational institutions. When academic teaching- 
freedom and its corollary learning-f/eedom, so 
,essential to the well-being of the Nation, are claimed, / * 
this Court will always be on the alfert against intru- " 
sion by Congress^into thi s. const i tutiona lly-protected ' ,1 
.domain. But this does not mean- that the £ongre«i is 
precluded from interrogating a witness merely because 
he is a teacher. An. educational institution is rtot a 
constitutional sancTuary from inquiry into lnan:err"tTi"at 
may otherwise bFlnTHTn tTfT TofTstrrutio^ 
domain merely Tor the reason ' that inquiry is made of • 
someone^^iT^TnTTs"!^ — 

r-^ ^ / 40 

Another line yet to be drawn is where speech or conduct, ' 
otherwise constitutionally protected, so impairs the effective / 



work of the institution that the i/iterests of the institution 
may prevail over those of, the individual. Such an issue was 



presented in th>8 public school context in Pickering vs. .. Board of. 

_ .41' ■ ' • 

Education . Th.ere, a teacher.publish'Sd a letter In a newspaper 

criticizing the Boar*d of Education and the superintendent. The 

Board determined the statements were false and concluded that ' 

the publication of the letter was "detrimental to the efficient 

operation of the ad^winistration of the schools and that "the- 

interests of* trre" school requi red " ^the dismissal of the teacher. 

■ . 25 . : 



> 4 



The Court, citing Key ishian , noted that "(.T)he problem in ■ 

.. ^- • , . ■ . ' ' . 

any case is to arrive at a b'alance between the interests of the 

* ■ * ^ * 

teacher, as a citizen, and cbminfinting ,Mpon matters of public 

^ ^ ■■ 

■ . • -1 . • • 

it 

concern, ajid the interests of the state, ars An employer, and 
promoting the efficiency of the public services it performs to ) 
its employees." The critical* finding was that "the state-, 
ments in question were in no way -directed toward any person with 

* \ \. - ^ . 

whom the teacher could normally be in ^contact in the cou-rse of 
his daily work as a teacher, and therefore, no question of main- 
taining that the discipline by imme^iiate superiors or harmony 

, . ' ' 43 ■. • 

among co-wonkers (was) presented here." \ 7 / 

rX' v'-- . • 

The Court then decided that: . 



''In, sum, we hold that, in a case such as this, 
absent proof of false Statements knowingly or reck- 
lessly made by jiirp, a teacher'js exercise, of his right 
to speak on issues of public importance may not fur- 
nish the basis for his dismissal from public employ^ 
ment . "44 - 

,Ort the other hand, and more recently, the Court determined 



that when a public employee (in this case,pan assistant district 
attorrie;y) <:irculated an intei'-offite que^ti^l^nnaire purporting to 

assess the level of conf idence of tJie staff in a- supervisor; the 

■ •■ ■ * ■• 

- ' '• . ■ 



•^^^.^^^^^^^^^ Court noted tnat the Washington Supreme, tourt 

'^^^^ •■ ■ _ , ■■ ■ ■ • • 

Kaid indicated that "knowledge" was to be read into every provision: 



"But whati"<the Court asked, "is it th^t the' 
. Washington professor must 'know'? Must he know that 
his aid or teaching will be used by another and that the 
person aided has the requisi te ,gui 1 ty intent or is it 
sufficient that he know that his aid or teaching would 
or might be useful to others in the commission pf-acts 
intended^ to overthrow the government? Is it -subversive 
activity, for exam-pie,' to attend and participate in 
international conventions of mathematicians and ex- % 
change views with scholars from Communist countries? 
What about the editor of a scholarly Journal who 
analyses and criticizes the manuscripts of Communist 
scholars submitted for publication? Is selecting 
outstanding scholars from Communist countries as 
visiting professors in advising, teaching, or con-» 
suiting with tihem^at the University of Washington a 
subversive activity such scholars are known to be 
Communists, or regardless of thei r af f i I iation , 
regularly teach students who ar^ members of the 
Communist party, which by statutory definition is ^ 
subversive and dedicated to the overthrow of the 
government? ^ . ^ 

' . 36 

.This questioning and the reasoning it represented 

■ ' i 

suggested a genuine sensitivity to the work of the scholar and 

' *' . ^ * ■ 

his or her pli.ght under sudh a vague statute. 

In Keyishian ; faculty members of the State University of 
N^Mork claime^l that New York's tea„cher loyal.ty laws and regu- 



lations were unconstitutional, the utiiver$ity trustees, under 

■ ■ ■ ■' • ■ ■ • " * , ' ■ 

the statutes, had adopted requlremervt^ that faculty verify * 

0 

they were not communists and had they ever been communists 
would so advise the university president. 



Th^Cburt, in a decision delivered by Mr. Justice Brennan/ 
Sitruck downVhe statutes as overbroad and vague, inasmuch as no 
teacher could really understand wh,at constituted "seditious" 
utteranx:es and acts under the terms of the law. 

. But more^^portant , the Court once again noted that:^ 

f. « 

"(0)ur nation is deeply committed to safeguarding 
academic freedom , which is of transcend»*it value to-" 
all Of us and not .merely to the teachers concerned. 
That freedom is therefore £ special concern of the 
First AmendmenT. which does' not tolerate laws tWKl cast 

a- pall Of orthodoxy oyer^ TTTe ^cT^ssroom TTf?~ 

classroom is peculiarly a 'marketplace of^ ideas.* The 
nation's future depends MPorv leaders trained through 
wide exposure to the robust e-^cchange of ideas which 
discovers truth 'out of a multitude of tongues,' 
[rather] than through any kind of authoritative 
selection" (emphasis added). 

37 . • 



Ani!Fagai^, in W|rttehhl vs. Elk ins. President,, University of 

Maryland , the^Courts struck down, on grounds of vag^en^irSI^ a 

loyalty imposed upon employees of the University of Maryland. 

. - ■■ ■ . 

That oap required appl icants' f or employment to certify that 

„ , ... 

they were not "engaged in one way or another in the attempt to 
overthrow the government . • . by force or violence. Citing 
Sweezy vs. New. Hampshire , the Court found that the continuing 

surveillance this type of. (yath places on teachers is hostile to 

'V . 38 • " ^ ' 

academrc^reedoni. " 
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■ 1 ' ' ^ 

interests of -the state as an employer outweighed' the employee's 

' 45 ♦ ■ 

interest in freedom to speak. In this 5 - 4 decision, the 

Court, per Mr. Justice White, held that: . ' 

• "(W)hen a public employee speaks not a citizen 
upon matters of public concern, but instead as an 
employee upon matters only of personal interest, absent 
the most unusual circumstances, a federal court is n(ft 
the appropriate forum- in *whi ch to review the wi^^om of 
a personnel decision taken by a public agency al legedly *^ 
in reaction to the employee's behavior. ... Our respon-> 
sibility is to ensure that citizens are not deprived of 
fundamenl^al rights vby virtue of working for the govern- 
ment; this does not reauire a grant of immunity for 
employee grievance^ not afforded by the First Amend- 
ment to those who do not work for the- state." , 

• • 46. 

Clearly the distinction between a "mere" employment grievance 

. ' ' ' 

and more altruistic commentary about institutional policy is not 
an.^asy one to delineate. We do know, however, that any 

**".** ' ^ . "* , 

individual claiming that h^s or her employment was terminated 

* >- . . . . ^ . 

s 

ifftprq^erly because of the exercise of a constitutionally 

protected right will hayeto carry the burden of proving such an 

47 

impermissible motivation by the employer. 

Lower courts have considered, for example , .whether contro- 

versial cowrnents within an acadWic institution were protected 

V - 48 * 

speech or improperly disruptive behavior. But these cases 

have Involved .hopeles#ly complex factual dlAputes. And most 
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i', 



such ,conf 1 icts m-a.y also involve questions of freedom ys. 
responsibility (or, some might say, civility) that ^cademi<:s- 
wil^ have to resolve and cah best resolve --outside the legal 
arena. 



It is also significant^ however, that the Court used a 
controversy from within the higher education community to 
reassert the truism that while faculty and others may well hafe 

r. ■ ' 

a F4<st Amendment right to speak, they are no way guaranteed 
ttiat^ot^fefs are under any corollary obligation to listen. In 

; 4.9 

Minnesota State Board for Communi ty Col leges / vs . Knight . the 
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Court refused' to accept the arguments of some Independent-minded 

I • ■ ■ 

faculty that a Minnesota statute granting an excliJsive right to 
participation In foi[^mal "meet and confer" processes to a 
certified bargaining agent violated the constitutional rights of 
the other faculty. The statute In question required public 
employers to engage In an official exchange, of views with 

'- ' ' ■ ■ ■ ■ • . . .<;^ • • 

professional employees through bargaining representatives. 'In 

^ • • . -. . , 

so holding, Ms. Justice O'Connor n^ted'that; 
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"Th£ academic setting of the policy making at 
issuelin this case does not alter this conclusion. To 
be sure, there is a strong, if not universal or 
uniform," tradition of faculty participation in school 
governance, and there are numerous policy arguments for 
such participation. .... But this Court has never 
recogni zed the constitutionalTTght of faculty to 
parti'ci paTeT rf policy-making in academic i nst ituTions . 
. . Even assuming tnat speecTr"rignts guaranteed by the 
First Amendment take on a special meaning' in an 
academic setting, they do hot require go^v^rnment to 
\. allow teachers employed by them to participate in 
institutional policy-making. Th^ faculty^invol vement 
in academic governance has much, to recomnlend it as a 
matter of academic policy,. but finds no oasis in thev 
. constitution." (emphasis added) 
^ ' 50 

Worthy of note Is the fact that three Justices dissented 

4 

from the decision of the Court -- Mr. Justice Marshall noting . 
that "(I)n an appropriate case, 1 would be prepared to include ' 
Within this collection of' constitutional ly-protected avenues of 
communication * a measure of freedom on the part of faculty members 



as well as students- to present to college administrators their 

• 51 

ideas on matters of Importance ... the academic community." 
B. The Rights of Students ' .f 

, As the status of students evolved from their historic condl- 
tion as wards of academic Institutions, so too there came a growing 
recognition of their constitutional rights within those Institutions 



29 
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But this recognition did not cdnffe p^rly v Jn Hami Iton i^s. 



Regents of tbe University, of CdUfornia > for example, the 



Court found no impermissible deprivation of "liberty." under the 



14th Amendment when the University refused a male citizen the 



privilege of attending except upon, the condition that he take 



military training. The individual in question, a conscientious 



NObjector, had petitioned the University for exemption from mill 



tary training, and this request Was denied. 



The Court found, in that 1934 decision, that the student's 



right to '"liberty," as protected by the dfue process, clause of 
the 14th Amendment, was not impinged upon by the policy. In^so 



holding, the Court stated: 



"The fact that they (the students ) are able to 
pay their way in this university but not any other 
institution in California is without significance up.on 
any constitutional or other question here involved. 
California had not drafted or called them to attend the 
. University^ They are seeking education offered by the 
State and at tlie same' time insisting that they be 
excluded fhom the prescribed course solely' upon grounds 
that their religious be4iefs as conscientious 
objectors to war, preparation for war and military 
education. Taken on the basis of facts alleged in the 
(petition, appellants' contentions amount to no more 
than an assertion that the due process clause of the 
Fourteenth Amendment as a safeguard of 'liberty' 
confers the rights to be students in the state 
university free from obligations to take military 
training as one of the conditions of attendance. 
Viewed in the light of our decisions that proposition 
- must be put aside as untenable.".,' ^'m 
■ ' ■ ., ^ ■ w 

30 



If, as Mr. .Dooley plalerved, "No matter, whethef*the' consti,- 

tution follows th' flag or not Th' suprertve court follows th' 

I 54 . 

il Iction <^eturns, " the Cojurt no doubt properly read the public 

mood in 1934. There was doubtless little public sentiment for 

" . . ■ V . 

V . • 

the proposition that those unwi 1 ling to bear .ajCijis ha^ a.consti- 
tutionally-protected "liberty'^ interest in attending a state 

. ■ ' 55 ' . ^^;--.v 

university*. - i' 

■■■»■■■■ . . : 

In other early precedent, the; Cour.t^^^^^^^^ upheld a 



Mississippi statute proliibiting studentsc at state coll^ or 
universities from iftembers>iip in Grreek .le;Uei: socTetiVs/ ^ 
Court found no 14th Amendment vio|atibrt- W^^^^ state 



could reasonably determine that such a r'uXe^^^ 

saffi from being "distractious'^ from^hat sthg i^ries^i^aiPtjJUf j^c^; 

n ■ '* ■ ' "h ■• 

which the Stat« desired to exist in its public edufiatipni^ 

56 ' . ■■ ■ ' ■ . ; ,;■•„. 

institutipns. " - , / . 

;Th.e roost significant modern precedent in thii regard was iin 
' ■ ' • . ■' ■ . ■ ■ .. 

the' landirtisrk decision /)f Tinker vs. Pes Moines IridepehdWt ' 

Comwuntty School District .. In holding that a public • 

sdhool pupil could not be.flatly barred from symbolic political ; <" 

■ . . ■ ' ' .... ' k ' .-. 



expression, the Court stressed that the First Amendment did not 

. .■ • ' ' . . ■ 

stop "at the schoolhouse gate." 

With that principle vpry much in mind, the Court was 
confronte/d in 1972 wit:h the case of Healy vs. James . There, 
a group of students at a stc|te-supported college were denied \ 
"recbgnition" a$ a campus organization. Such "recognition,." 

■ * 

would have entitled them to the us.e of* campus faciliti|B^,, campus 
bulletin boards, etc* The students in question represented a 
local chapter of the "Students for a Democratic Society," at the 

t 

\ 

time considered a radical group. The coHege president denied 

this "recognition" because he was not satisfied that the group . 

, • • • ' . ■ ' ' 

was independent from the. national "Stiidents for a Democratic 

Society,'! which, he concluded, espoused a. philosophy of disruption 

58a . . , ' • 

and violence. 

In holding that the College might properly deny such 

i 

"recognition" to a group which refused ^greement ,to comply with 

• ■ ■ , • \ ' . 59 
reasonable campus regulations, th^ Court nonetheless concluded 

that some mere assumed : relationship with another organization 
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4 

was not a proper basis for withholding the benefits of 

■35 - • 



recognition. TheCourt also noted that while the setting in 
1969-1970 was in a "climate of unrest on many college 
campuses in this country" the "precedents of this, Court leave 



no room for the view that, be^cause of the acknowledged need f or . 

order, First Amendment protections should apply with less f^fce 

• • I . 61 . ' . 

on .college campuses than in the community &t large." 

... . ' ■ , ■ . • 

In a pointed concurring opinion, Mr. Justice Douglas, himself 

also a former university faculty member, used the occasion to 

* . •' ^ . 

. take a. swipe at faculty everywhere. While railing at those in 

faculty circles who "have narrow specialties that are hardly 

relevant to modern times," or who "represent those who withered 

under the pressures of McCarthyism and other forces of conformity 

and represent but a timirf replica of tf^os.e who once brought^dis- 

tinction to the idea of academic freedom, " he offered ttie view* ' 

...■•■» ' ■ 

that "without ferment of one kind or another, a college- or 
university (like a federal agency oUr other human .institution) 

■ ■■ . ■ ' ^■ ' \ .■ . ' ■ 

becomes ita useless ap|enda|fe to a society which\raditional ly has 

'. * ' ' -62 ■■"}'' 
reflected the^ spirit of rebellion." 



.distribution of a ,ca mpu s pii b 1 i c a t i o ri allegedly containing 



.'if. 



"indecent speedh." - A graduate;;S^tud,ent ,at the Dniversity of 



Missouri had been expeile() for distribu-tlng a, publication 

containing a pol itical « cartoon in which, i^bl icemen were depicted 

I . • ■ * • ' ' 

raping a. Statue of Liberty and th'e ;6odd^'sV' of Justice. The 

caption under the eartoon||ead "WUb Liberty and Justice f^r ^ 

... • I ■ . ■ 

all." The same issue also contained an article entitled "M 



f] Acquitted," in which the. words jepresented by "M-F" 

were explicitly spelled out, :v • 

' . ■ . .■ ',% . ■ 
: " The University's "General Standards of Student Conduct" 

' ■ '■• ' . ■ ' "J ^ ■ 

.' • * ' 

required students to. "observe general ty .N^iccepted standards of 

. : ■. ■ ■ ■ . ' 

\ _ .* * . ■ ' ^ 

t r . : \ . " ' 

conduct," and. specif ical ly prohibited "indecent cortduct or - 

t 

spiftch." In puling -tb»t the explusion was impermissibly, the 

Couyi cited Hife^ly vs> Jaiyes , noting thatxase nia,de it "clear 

\ ' ■ ■ ■ . ■ • . • . ' ■' ■ 

'(I ■ ■ • • ' . . 

that the mere dissemination of ideas no matter how offensive 
to good taste could not be shut off at a state unl-yersity 

« * • * • 

^ 64 
campus in the nam.e alone of 'conventions of decency ' 



, It should be n^oted, however, that Chief Justic>e BuV^ger, Mr. 
Justice Rehnquist and Mr. J^jstice Blackmun all dissented from 
this decision on the grounds that universities needed sufficient 

? . ' ■ 

power to govern the environment for which^ they ' are. responsible. 

^ ■ ' 65 . ' ' . •' ^ 

More recently, in Wi_dn[iar ys . Vincent . the Suprem.e Court. 

was called upon to consider. whether a state university could — - 

0"^ inij/^^j^ prohibit the exercise of religious freedom on campus. 

Under the presumed ' requirements of the First Am^dment's 

proscriptions against "the e$tab.l ishment" of a religion, the 

University of Missouri at Kansas City had refused to grant the 

us^ of its facilities to a "registered student organization" for 

purposes of conducting religious worship or religious teaching. 

The students claimed denial of First and Fourteenth Amendment ' 

rights, inasmuch as the University had permitted other -"registered 

' ' ' ■ ■ ■ 

student organizations" to use facilities for other p/rposes. 
The Court found. that once the institution had established a 

• . .-■ 

forum I'or student use, it could- not thereafter regulate the „ 

content of any group's speech. T^hat is to say, an "equal access" 

policy for the use of the university f aci 1 itieJ^ not only was 

•35 



permissible under the establ i shmenf; ci ayse of ttie First Amendment, 

biit also required that the institution ^void rffseriminating because 

\ ■ 65.a V ■ , ■ ' . 

Qf the content expressibn.^^ ^ 



The Court was, however, al>q careful to not^ the followir^^ 

"Nor do we question the right. of the University to 
make academic judgments as to how best allocate scarce 
resources or 'to determine for itsel f on ^academic 
grounds who rtiay teach, what may b6 taught, how it sffall 
be -^taught and who may be admitted to study'.." (citing 
Sweezy vs. New Hampshire , 354 U.S. 234. 263--1957) ' 
.... Th:e bas i s i or our dec i s i on is narrow. Having 
created a fbrum generally open to student groups, the 
University §eeks to enforce a content-bayed exclusion 
of religious speech.. Hs exclusi'onary polTcJ- violates^ 
the fundamental principle. that a state regulation of- 
speech should be content-neutral, and that thre 
University is unable to justify this violation under 
applicable constitutional standards." 
. ' ' 66 

k If, then, the Constitution does not "stop at th.e school - 
house gates," i.t is clear that the authority of a college or 



university ove>' its students has limits. Questions, of course. 



remaift. These are a feW: When does the protected. First Amen^d- 
ment speech or conduct outweigh the reasonable right of the 
institution to maintain order and to protect norma*] academic *nd 



administrative processes? When should the responsibility of the 
institution to control ttiose funds it tol lects and adrtiini stars 
override' the right of students and studeht organizations to use 



those same resources to promote their own First Amendment rights? 



From all this, however, constitutionally-based authority for 



the rights of the students as individuals to be free from a 

"governmental" regulation of their First Amendment activities 

. \ * - ■ 

5 . , ' ■ 

has' emerged. Any pu.blic f nst i tut|ion ' s author^ ty to di sc i pi i pe , ■ 
to regulate, to control conduct is and must be tempered by these 
princi'plfis., 

C. The Rights of Academi c- Institutions . , 

The Dartmouth Col lege case, was followed in 1844 by the 

.. 

67 ' . 

Court's decision in Vidal vs. Girard's Exirs. There^ the 
Court was again faced wit^ questions relating to the rights and 
interests of a private "college." Mr. Girard had bequeathed 
substantial sums to the C-ity ^f Philadelphia to establish a 
"college" for "poorj white, male orphans between the ages of 6 
and 10." in' so, doing, Gerard specifically provided that ho 
clergy should be permitted to teach or even visit the 
institution.* . , • ' 



Girard ' s 



heirs represented, ironically by Daniel Web$ter 



sought to void this |)$que'st on the grounds that the "college" 



V 



eould not be a charitable, inst/ltMtion, glvtn ilfs antipathetic . 



apllroich to ch^rit^ble (religious) values. The Court disagreed, 
ignoring the arguments of. Webster aiid-holdlng that the will of 

• ^ ■ ■ • . ■ . ■ ■ • . ■ ' ■■ 

the. donor should be honored. . 

■ ' # • ' - . « ' ■ 

Here again, the Court found compelling the proposition that 

• ■ ' . ■ • / , • , ■■ . ■ ■ 

■ ♦ . I • ■ . ■ ■ 

private* .charitable institutions dedicated to edu^ration were of 
/such social impo.rtaoe#- that they warranted ex^traordi nary . 

» » • » ' 

protection --^ even if° those institutions openly espoused some 
"values that did fldt comport with more popular religious or 

' ' ft ^ ■ ♦ ■ . V » 

political thought. « . j 

. ■ ■ ♦ * o, • • 

i;'/ ■■■■ ■ ' • 

Decades later, .in 1904, the Court was less inclined to . 

• - ' . >■ 

protect an academtc Institution fram unpleasant, popular opinion.. 

. ■ ^ ■ . 

Kentucky had passed a statute forbidding the instruction of blacks 
'and whites in tfre same^educational institutfon. Berea College 

« I . ■ 

founded In 1869 by an ^jjiijtat atolition^lst group was convicted 
under. that law. . Tbl •^.^^■Ey Courts sustained the conviction on 
th# grounds that the State had*%n interest in discouraging inter- 

• - . . , . ' . - . n 

marriage an(J preventing raciaj^lsharihofly . ^ 

V; .■•^♦68 ■ ■ V 

ThI S.upreme Court afftrm/ed, over a- vigoroMS dissent by 

' 69 . ■ - ■ ., ' .■ . % 

Jlistice fc|^i»*lan, finding that the College could still Instruct - 



both rac6s as long as thp classes w6re not mingled. In an apparent 
depar^re from its reasoning in the Dartmouth Col lege and Girard 

cases, the Court ignored the institution's founding purposes and 

,4- . ■ . . • 

' 69a ' • • ' [ ■ . , • . 

long history. ' • 



The dfeparturet represented by thCr Berea Col lege case is 4 
usieful remi^nder that man-made institutions such as the Supreme 
Court can never be fully insulated from the social and political 
forces around them. The protect ior^. afforded Supreme Court 
.Justices lifetime tenure by the framers df the Constitution 
has p^rmltt^d the Court to move out of 'step with popular opinion 

y. V ■ • 

for a time -- as, perhaps, in the,cas'e of the Warren Court during 
the 1950's and 1960's --but rarely for long. 

.1 f 

. The decision in Bereg College reflected, n.o doubt, popular. 

I ■ ■ 'I 

opinion on the matte.r of racial integration at Its time. The 

0 ■ ■ ■ . .. ' 

Court's more general' and longstanding history of protecting the 

integrity of academic institutions may well reflect more long- 

♦ 

. " . . . • ■ ' ' ' * • • ■ . 

Standing if not fully understood social values. 

^* ■ ■ 

In contrast with the 'Be re a College case 1^ is the Court's recent 

" ^ ' , 69b . 

decision In the cpntroversial Bbb Jones Univers-lty case. 

. ,« ■■■■ ■ . . 



There the petitioner institution sought tax-exemp^t ^tatu^ und^r 

\ ,. • . . „ 

the Internal Revenue Code. The Internal Revenue Service had concluded 
that it could no longer justify allowing tax-exempt status to- 

private institutions that practiced racial discrimination. 

'■ ■■■ . » 

Bob Jones Unlversl*ty, while permitting unmarried Negroes to 

% 

, * , i 

u I 

enroll as students, refused enrollment to persons who were 
partners In Interra^clal marriages or were known to advocate 

' ... . ' 

interracial marriage or dating. Because of this policy, the IRS 

\ . ■ 

revoked the University's tax-exempt Status. 

The sponsors of Bob Jones Universtl/ were found to , 
sincerely believe that the "Bible forblUs Interracial marriage - 
and dating. Nonetheless, in defying the ta>x-exenipt statgs to 
the University, the Court cited Its long-standing line of cases 
establ.lshing beyond any doubt that "racial discrimination in 

education violates a inost fundamental national public policy, 

" • ■ ■ " . " • . ■ 

as well as the rights of Ir^dlvlduals." And, the Court 

• ■ \ . r * ■ >" 

• • . - . . ■ f I 

concluded: .. "(R)a^^lly dlserimlnatSry education, systems cannot 

be vlewed ai conferring a public bienef It wlt*hln ttie*charitab„le 

.69J 

concept under the< Internal Revenue tj^odfe." ''^ 
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While generally the Bill of Rights andthe 14th Amendment 
are applicable only to individuals, there nonetheless has- 
evolved a constitutional ly-based prqtect ion for academic 

institutions themselves. This has. been evidenced^ hi stirical ly » 

♦ ■ • 

by the Supreme Court decisions in the D'art mouth Col lege and 

6i rard cases . It, is found mare recently in a variety of other 

' ." ' ■ 70 

cases, beginning with Sweezy vs. New Hampshire . There, Mr. 

\ 

Justice Frankfurter referred to the "right of the University" 
even a public university to make certain judgments. 'No further 
explanation is made as to the constitutional basis for this insti- 

tutional "right" --and we are left only, to conclude that it arises 

.• » » ■ • ■ '■ 

from a liberal reading of the first and Fogrteenth Amendments. 

The institution's authority, and freedom to determine "who 

may be admitted to study»" articulated, by Mr. Justice Frank- 

71 

furter in Sweezy v.s. New Hampshi re as a vital component tf 
the institution's constitutional pratectTon, came squarely befor6 
the Court in the landmark case of Bakke vs . Regents, of the 
University of California . At issue wa5 academic freedom in 

the context of an , institution .right to self-governanceT rather 

. ■ ■ • .■ 41. . ■ ■ ,. ■ ■ ' ■ 
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than the more traditional sense of the> individual.' s personal 
liberties in teaching, speaking arid scholarship. 

in Bakke , the Supreme Court was called upon to consider the 
University of California's special admissions program for the 
Medical School at Davis. Under Fourteenth^ Amendment analysis,' 

\ 

the ^Court was forced to conclude (for reasons discussed later) 
that the University of California's preferential admissions pro-, 
•gram for minority students could not withstand constitutional 
scrutiny. Because the' program involved the classification of 
persons based on. race classifications "suspect" Inder the 
Fourteenth Amendment its* justification would require a "com- 
pelling" state intereist. While the University's policies failed 

' ' ■ . 

the applicable Fourteenth Amendment test, the Court did find 
that the right of an institutiori to attain a (^iverse student body 

"'4 ■ • ^ .... ■ 

was a constitutional ly permissible goal , one that rose to the 
dignity of • a "compel 1 ing" state interest^ 

And Mr: Justice Powell (for a fractured majority), note^ • 
that "academic freedom, though not a specif leal ly. enumerated 
constitutional right, long has been viewed as a special concern. 

• « , ' : * . 

, < * -45* ■ . ' 



of the. First Amendment;" Further, "the fre-edom of a university* 

. ■ ■ - • * 

to make its own judgments as to education includes the selectioji 

• •• ■ ■ '73 ' ■ ', ,> . 
of its student body!" ^ 

» 

Citing Sweezy vs. New Hampshire and Key i shian vs. Board of 
Regents , .Justice Powell's opinion noted that "the atmosphere 
of 'speculation, experiment and creation' is so essent'ial to 
the quality of higher education --it is widely belifeved to be 
promoted by| a diveVse student body," attt-t*^e freedom to select 
a student body, even 'pursuant to constitutionally legitimate 
state objectives, i\- not absolute. The. Court also found that 
"although a university must have wide discretion in making the 
sensitive judgments as to who should be admitted, constitutional 

\ 

limitations protecting individual rights may not be.disregarded. 

i . , * ' 

.The constitutional principle that even pu,blic educational 

institutions are to be protected f^oirt governffiental intrusion in 

'I ' . ■ ■ ' • ■ . * 

ttiaking certain educational decisions is thus well -written , if 

only tenuously grounded in a constitutional foundation. 

Others have expounded in greater detail upon this notion of 

institutional academic freedom. Wjiat remains, however, is the 




question of how' a public Institution the creation of a state 

can be said to enjoy constitutionally-based autonomy from the 

state itself? The Court's writing in t-hi§ regard seems to 

ground the institution's constitutional rights in the<^oll 

76a 

rights of the individual academics therein. 

In any 'event, here again, t^jestions as to the limits of this 

institutional autonomy are riffe for ..controversy and litigation. 

■ ^- <»''.' • 

How far may government go, for example, in prescribing the courses 

o| Study whether degree programs or specific courses or course 

76b 

content itself at public Institutions of higher education? 

V ■ • ■ • 

IS . . 

How far may government go in limiting what a public institution 

may t6ach whether for fiscal reasons or the avoidance of 

"duplication" withip a system or whatever? How far may government 



go in directing or coercing admt^ssions oc academic policies? 
AnotJ^er interesting test concerning the academic freedom of 



a private- institution in h.igher. education may well come beforfe 

' ■ . . . *y . .. • • . ■ . 

the Supreme Court in an action brought by a^fi organlzatibn of 
homoseiicual students against Georgetown University. The student 
organization alTfeged that the University's, refusal to grant them 



"official reepgnitioh" for .purposes of the use of University 

' ■ • . . .11 * ' ' - 

, faxi 1 ities and. access tO' studeny^r^^^ funding vi.olates • 

the District of Columbia's H^Hfian Ri#ts Act. a 1977 law that 

» ■ / • • ■ \ ■ ■ ' 

affords homosexuals the same broad prc^tection it gives to women 

^nd members of'racial, ethnic and reii-gious minorities. The' 

r ■ ; V . . \ ■ ... 

University!' however, has asserted thaV^^^such official rec6g> 
nitiOn irfay well b0 confuted' with aj\ endors0me"ni of positions 

taken by these organizations this, running directly counter 

. ^ \ 76c 

to 'the position pf theRpman Cathplic Churchipn hpmpsexuality. 

The issue, then, is whether a Ipcal law can reauire that a 

private institution pf higher educatipn take a ppsi^ipn it 

I 

believes tp.cpnflict with its fundamental purppses and principles 
-- a test pf the First Amendment's "free exercise" pf religipn 

clause as well as, the cpnsti tutipnal doctjrine pf Academic Freedom 

- . . \ 

Recent evidence pf the Court's reli^tarlce to sanctipn 

gpvernmental intrusipn intp cplleges and universities was-fpund 

again in Grove City Qpllege vs. Bell. ' , There, the Court gave a 
^ " ■ •„ ■ ' ■ ■ .' • > 

narrpw reading to section 901(a) of Jltle IX of» the 1972 Educa- ' 

tlon Amendments, which prphibited sex .cflsc'r'l mi nation ,in "any 

45 -> ' 



is 



program or activity receiving federal financial assistance." 

9 

jfhile the federal government, had attempted to regulate any and 
all acti vities^ithin any institution receiving direct or in- 
direct federal support the Court nonetheless found the regu- 
latory authority only "program specific," # 

* * ' * • 

The only fe'deral aid received by Grove City College was 

»»'■••■ • . ... 

indirect financial support provid'ed its students; thus the federal 

government would be permitted to regulate only the financial aid 

progra'm of that institution. The government could not regulate 

employment, activities, or other aspects of Grove 2ity College's 

. ■• ' • ■ . ■■ . ^ ■ - 

programs th^t did not directly receive feder^ funding -- as,- 

■ € ■■■■■ 

for example; i/ts athletic program, its housing or counseling or 

other support programs. 

a' ■ . - . . . . . ■ • . 



The Court did ref-use, however; to accept the Col lege ' s -argu- 
ment that conditioning federal assistance on compliance with , ; 
Title IX infringed ut)on the first Amendment rights„of the College 
and Its students. As Mr. Justice, White wrote; "Congress is 
frep to attach reasonable and unambiguous conditions to federal 



financial assistanbe that educational institutions are r^pt 

■ 78 ■ . . . ■ . . . 

obligated to accept." 

The Court was. not similarily reluctant t^^de^^ to S 

organization jj^higher education institutions on the marketing 



of broadcast rights for athletic eVents. In National Collegiate 

79 

Athle.tic Association vs . Regents of the University of Oklahoma , 
the Court foun* the NCAA's control of such broadcast rights to 
constitute horizontal pricfe-fixing and output limitation* --both 
violations of the Sherman anti-trust law.. Arguments that the 
ur>ique nature of intercol legiate football warranted special 
exception f^pm accepted anti-trust analysis^— to help preserve 

competition balance or to protect live gate attendance at all 

. " • ■ ■ ■ ♦ 

college games were unpersuasive. Only Mr. Justice White, 

# * ■' 

himself a former Al 1 -American collegiate football player. Joined 

« ■ . * * ' 

by Justice Rehnquist, objected to theCourt's analysis of 

■"" • ^ ■ • ■ ' . . / . ' \Y ■ 

> ' ■ ■ . ^' 

college football as a primarily commercial venture. ' , 

0;, -Conclusions - ' ' * ' 

,'. ■ -. ■ ' . 

Some have assorted that^the role of the Cor|stitutl|)n in 

protecting acadejj^lc fripedom* has come . i nto some neglect of late. 
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And It may W'^U be true that in. 1984 contracts, institutional 

policies, and campus custom (nay offer faculty and students 

. * • 80 
greater'protection than constitutional doctrines. But it was ' 

not alwa^ys thus. Our history is replete with instances in'which 

» ■ ^ ■ ' 

academics ran afoul of the interests of ecclesiastical bodies of 

powerfui benefactors or politicians, without benefit of any" • 

, 80a , ■ 

effective prdtectid^n. 

It is also Likely true, as O'Neil points out. that under the 
•constitutional doctrine of academic freedom "university professors, 
will enjoy at least,^s much extramural freedom as do other govern- 
ment employees, but not necdssari iy more , . . , . . The constitutional 

'■ " . 

decisions striking down loyalty oaths, intrusive reporting 

requireme.nts, inhibition's on pofitical activity and other con- 

% 

s^raints have inv'olved professors^ as plaintiffs for reasons more 

" 80b 

incidental than central." Moreover, "We use terms like 



academic freedom' with a degree of confidence that may surpass 

.80c - ^ 

our common understanding^^ 

The language of the Supreme Court" In cases invol ving 

♦ 

academics giving constitutional significance to the. term 



"academic freedom" h- is, perhaps, of more rhetorical than leg^l 
value. Stijl, the Court has expressed as well as demonstrated a 

#• . • 

peculiar deference to academip and academic institutions. It 

' * ■■ . ■ .■ - ■ . 

protected Dartmouth Colleg^, as a special kind of . institution, 

' ' . ' ■ • - . .. 

from governmental intrusion; it drew limits on the power of 

inquiry by legislative bodies intruding into educ/at»onal affair's 

and issues; the Court did rrote that an institution's interest in . 

a diverse student body -- selected by that institution^^ was 

Compelling;" the Court did protec© the right of a student-editor 

to publ i^,| controversial, ma1;eriai -- elevating the status of her 

■■■ ! ■ ■ • 

rights to those of a private publisher; the Court did protect 

student organizations in a public institution from Cortstraipts ' 

u^n their associational and expressive rights,. And could it 

\ ' ■ ■ ■ . " ■ ■'. ■ ■ ■ 

not ^e that at least some of the policies and contractual provi- 



sions enjoyed by academics and students today arose as a direct 

I ■ . . . . " ' 

or indirect consequence of these legal mandates? 

Moreove\r, as 0' Nei 1 pointed, out ; today it is not always 
clear "whose academic freedom' is at stake." The typiaal academic 

. ^ " ^ . . . • : ■ ■ 

freedoin in the 1970's and 80's tends to be an irvtramural dispute 

•■ 49 . 



• beiween administration an.cl faculty, between administration 
and students, be.tween faculty ^nd their departments or personnel 
.committ6es, between unionized fa9ulty and rugged individualis-ts, 
between protesters and controversial speakers. These controver- 
sies blur moral and ethical issues whose freedom' is at stake? 
Whose must be restrained? Overt intrusion by external forces 
seems less ominous the matter of loyalty .oaths are settled, 
the HUAC is dormant, trustees like "Big Ed" from Thurber's "The 
Male Animal" seem less threatened or more preoccupied with inter 
collegiate athletics or the uni vers ity ' s^ole in economic 
development. n ' ^ ' - 

But While contemporary policies and contractual agreements . 
may well provide more specific or extensive safeguards 
whether owing to mi 1 itant unionism or enlightened academic and 
political leadership threats remain, albeit more subtle than 
those of earlier history. And the consti tut ional -based protec- 
tion for free speech and association, expressed by tf^e Court in 
terms Of great deference to the academic community, has likelj^' 
served as fljH,,, least an impels for the development of -these 



protective policiM^. It also serves as a "floor" or a "safety 



net" beneath which institutional or governmentar legislation or 

■ ' ■ ■ :.• ■ '" ■ 

• ' ' ■ '■ ■ . 

' • ■ ■ '/ 

policies or practice may not fall.. That reassurance was not 
always so clear or so comforting. And it is likely because it^ 

is so com/prting that it might today be taken for granted. 

■ '■ • . ' • ■ • 

II. EQUAL OPPORTUNITY IN THE ACADEMY 

"(N)or shall any State ... deny any person \, > 
within its jurisdiction the equal protection of- 
the laws." Amenajfient 14, U;S. Constitution!., 

/ ■ . ... ^ 

While Xhe history of the nation and the 3upreme Court ^ 



relative to the issue of equal opportunity is not a sgurce of 



pride, the modern history of the Caurt is more noble. Like- 



wise, the earlier history of American i/igher education is qot 

A . . . 

81 * 

particularly noble with respect to equal opportunity. 



As Tate as 19j38, the Supreme Cgurt was required to strike 



down as uncwqst itut ional a Misso.uri scheme which barred Negroes 



from a legal education i^n that state by offering instead tifition 
to attend sch6ols' in other states.' The Court held, by 7-2 vote. 



that the individual's right to "equal protection of the law". 

■ ■ 82 ■ 
must be provided within a state's &Kn borders. 
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> 'Ten years after this decision, the Court was. again faced 

* ■ . . , • ' 

with a segregation case arising from trie higher education 
community -- thi's time, ruling that Oklahoma could not admit any 

Si ' • ■ ■ • > 

additional white students- to a state'-supported law school unless 

^ ' ■ . ■ ■ • 83 

i«t first provided acces'i to legal education for a black woman. 

* . * ■ • r " 

And then, two- years later, Oklahoma was again called to task 
before the Court r- this tiirle^ecause, while University officials 
had been forced by a lower court <to admit a black rtian (v^o had a 
graduate. d.egroee alhd other appropriate credentials/ to a graduate 

prpgram in education, the trappings of segregation Mere still • 

« ■• . ■ • . . 

"imposed. with a vengeance. This student- was T trrr exampi-e, required 



to Sit in/ a special row in the . classroom or at a special table 

in. the ifi^rary. The CTourt unanimously^ held" .that *even "in%«tigible " 

• ■ . • • ■ ■ ■ . 

factors must be considered , *apd that Oklahoma's actions in this ' 

, . ■ . ^ ■ ■ ^ . .. . ■ ■ , ' , ^ . .■ ^ ■ ■ 

regard clearly deprived the student of such'^equa 1 ity of treat- ' 
me^nt.. " < '■ ' J 



, And again 4)rior to the Iffhdmark public schools' decision in 



■ . ■ ' . • ■ :. ' 8.5 / 
Bn^ti^n ys . the Board of |ducation , the Suprem'e Court; was-Taced 



jifith' the question of whether the so-^called ''separate but equal" 



test --then presumed acceptable under the 14th Amendment was 

•• • ■ ; ' •86 

met in a higher education content. In Sweatt vs. Pa i nter , 

' v. 

iWecided the same day as McLaurin , the, Supreme Court faced the 
question of whether a Negro, who had been, denied admissi,.on to 

the University of Texas Law Scihool solely because of his race, 

V . • * 

was afforded the "equal protection of the law" under the 14th 

Amendment when he was granted enrollment at a separate law 

* • . ' • • • 

school, newly established by the State for Negroes, i 

• ' ■ ■ 

The University of Texa; Law School was staffed by, a faculty 

t 

of 16 full-time and ,3 part-time professors, some of whom were 
nationally recognized in" their field; it had a library of -65,000 

A • ' ■ 

volumes and approximately 850 students; Students had opportunities 
• to part ici pate in a law review; moot court facilities, scholarship 

\ ' ^ ■ 

funiJs, and national, honorary society recogn^t ion^were available 
to them. By contrast, the law school for Negroes, opened just a 
f?w' years before, had no regular faculty or library; it was not ' 
accredited. ^ , . 

The Suprenle Court was thus f aced with whether the State of „ 
4exas provided persons, individually, with the "equal protection* 



0f the laws." Texas had clearly failed gie test, and the Court 

held that "the equal protection clause of the Fourteenth 

<» . ' ' . . ' - 

. Amendment requires that (the student) be permitted to enter theV 

^7 ^ 

University of Texas [^aw School," " ,W 

^ Brown vs_, the Bgjird of Education , subsequently laid to re^t 
the judicial doctrine of "separate bu| equal" educational 

« 

opportunities under the Fourteenth Amendment. That constitutional 
issue having been determined, the Supreme Court did not face the 
equal Opportunity question in the higher education context until « 
1978; when it could no . longer avoid the highly controversial 

*■ I 

publ.i<:. p.ol icy questions raise^ by so-called "affirmative action", 
admissions and hiring practices. 

• * 

Earlier, the Supreme Court had detlined to reach a. decision 

' • 88 
on the merits of DeFunis vs. Odegaard . In/that case, a white 

applicant to the University of Washington Law School had been 

» ' ■■ ■ . ' . ■ 

• • ^, ■ ' . ■ > 

u * 

denied admission in favor of candidates admitted under a special 
program for-racial minorities. Asserting that his qu.alif icatl^s 

. 

were superior to sev.^ra-l admitted applicants, OeFuois persuaded 
the courts of the State of Washington to order temporarily his 



admission to the University of. Washington Law School. By the 
time the case reached the Supreme Court, Oefunis had ail but* 



completed hi"s degree program. The Supreme Court, oventhe 



vigorous dissent of Mr. Justice Douglas, declined to h^ear the 



case on the grounds that the controversy was then moot.. 

-The issue could not, however, be avoided in Bakke vs . the 
Regeats of. the University of California , Bakke had been 
denied admission to the University of California at Davis 
Medical College while, at the same timfe. a number of positions ^ 
( 16 out of • 100) in tfie entering class had been set aside for a 

sp'bciai admissions program for minority applicants. Bakke had 

» ■ » ■ 

■ • » 

not been permitted to compete on an equal basis for those partic- 



ular "places" in that entering clas^ because he was Caucasian. 



The Court broke into three factions on the. 1 ssues presented . 



Four Justices concluded th„at the constitutional question of whether 

Bakke was denied the equal protection of the laws need riot be 

i ■ ■ ' • ■ 

reached, because the program firtt vidlated a federal statute -- 



the Civil Rights Act of 1964. Section 601 of that Act provides: 



"Mo person of the United State^ 'shal 1 . ofl the ground of race, 



color, or national origin, be excluded from participation in .:. 

■ ' ' n 

any program or activity receiving federal financiai assistance." 

Four other Justices found no legal infirmity in the Univftr- 

s ■ ■ 

sity's program. They cone luded that: ''^Government may take race 
into account when it acts, not t^o demean or insult any racial 
group but to. remedy disadvantages cast on minorities by past 

racial prejudice Claims th^t law must be 'color-blind' or 

datum or race is no longer relevant to public policy must^ 

be seeh.as aspiration rather than description of reality." 

\' . I ' ' 

Mr. Justice Powell, standing alone, wrote the opinion of the 

1 ■ . . • 

Court, hoWlhg that racial classifications which violate the 
1969 civil Rights Act are the same'as those which violate 
the Fourteenth Afnendme|jit . While rejecting the, position that 
"racial discrimination against members of the white majority \ 
cannot be. suspect If Its purpose can be characterized as benign," 
he found that "the attainment of a diverse student body ... Is ' 
clearly a constitutional ly permissible -goal fbr an institution 
of higher education. " 
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PoweU rejected, howftver, the arguments that .Ca 1 i f orvn i a also 

. ' * ■ ■ 

had a "compelling interest" in assuring a specified percent of. 
'anyraciaj or ethnic group in the student body, or in elimina- 
ting the effects of past societal discri'mination (when this is 
at the expense of others and when there has been no judicial or 
administrative finding of specific discrimination), or Training 

professionals to better $«rve a wider minority population (par* 

> ' ' ■ ■ ■ ■ • ' 

Ucularly when there was no showing that this admissions program 

would accomplish that goal). " - ' " 

The question then came to reconciling Bakke's Fourteenth 

•I 

Amendment rights "witti the Uni vers i fy ' s interest in promoting a 
diverse student body, Powell concluded that while race may be a 

^factor in admissions decisions, the program at'the ^.University v 
of California went too far by uti 1 i2i|^' race as t,he only factor 

'^in determining who would compete for v16o places Ih 



. ■ ■. 'r: ■ - 



Class. ^In short, while "the inte.rMt^o^^^ 
in tHe<i^^text of the .Uni versi^:^^^^^^ 



specific program; at Cal if ornVa wa^^^^^^^^ necessary to achieve a 



■ ;•' 

legitimate institutional gbali ' • 



Pow,eU cited a Harvard College policy which,, in his opinipn, 
accomplished that end in a constitutionally permissible faction. 
The Harvard policy fn question "expanded the concept of diversity 
to include stu<lents from disadvanta^ged jconomic", racial and ethnic 
groups." Thus, race was a factor in admissions decisions, 

. ■ ^ 

rather than the sole factor in. any particular decision. While 
under the Harvard policy the race of an appl icant "may t ip the J 

balance in his favor, just as geographic origin or a life spent 

■. ' ' - 90 

on a farm (nay tip the balance in Other candidates' cases," 

race nonetheless was not the sole determi nant 'in these decisions. 

■ ..- A ■ ■ ■ 

To this approval of the Harvard program,. Justice Blackmun 
acidly observed that: "I am not convinced, ... that the 

difference between the Davis program and thfi ond employed by ^ 

\ «' . / . - ^ ■ . . • ■■ . 

^H«-py4n^,is very profound or const i tutiona 1 1^ significant. 

■. •* ■ < ' . 

The cynical, of course, may say that under a program such as 

•Harvard ' s ahe may accomplish covertly^ what Davis conceives it 

. 9"l . * 
does openly . " , . 

Thus race continues tO' be a, "su.spect classif ication" under 

■ ' . ■ t ; 

the Fourteenth Amendment whether used to benefit or 



discriminate' against a race of ptersons -r and to justify its use • 
a "compelling" state interest must be establ i shed . v At |east one 
Justice on the Supreme Court believes that diversity In a 

• It 

student body is such a compelling interest though any program 
,pr policy which is designed to achieve that goal must be narrowly 
drawn 'toward that end, ^nd must do minimum violence to the rights 
of persons who may be thus disadvantaged. 

The plurality opinion in Bakke thus left institutions of 

'• ■ I . ■ 

higher education with substantial discretion over- admissions 
policies albeit with a clear warnijig that there were limita^- 
tion;s on that discretion when individual constitutional rights • 
^butted against Jnstitutional Objectives, however salutary those. 

mig|t be. . 
♦ 

In reviewing variqus statutory programs in the area of equal 

opportj^nity, the Court has been- sol ic itous t)f a university's 

'• ■ ■ ■ • ■ 

interest in control over educational matters. For example, in ' 

I . . - ■ . ' 

92 

Southeastern Community toUege vs. Davis, the Court refused to* 
require, undpr Section -504 of the Rehabll i tf tlon Act of 1973,. 
that an institution of higher education substantial ly .modify an 



educational program to accommodate the 'hand leap of an applicant 

ege in question had^denied admission to a 
nursing program to an appl icant with a Serious hearing disability/ 
The institution determined that a hearing limitation would inter- 
fere with patient care. 

.The statute read that "no otherwise qualified handicapped 
individual ..,-shal^, salely by reason of his handicap, be excluded 

f 

from participation irt any program or activity receiving federal 
financial assistance And while the Court noted that this 

/ 

does require an "even-handed treatment of qualified handicapped 
persons." it nonetheless held that the reluctance of the insif- 
tution to "make major adjustments in its nursing program does 
not constitute such discrimination. " . ' ' 

93 

On the other hand, in Carijion vs. the University of Chicago . 
the Court concluded t^hat a rejected female applicant.to a medical 
school who alleged sex discrimination had a right, under Title 
IX Of the Educatiqn Amendmefits of 1972, to bring a private suit 

■ - 

against the institution -- rejecting the contention that such' 
litigation would pose risk that "university administrators wlir 



be so concerne<l about the ri"sV of litigation that they wiJl fail 

to discharge their important responsibilities in an independent 

' . I • ' 

and professional manner." 

Likewise, institutional policies will noJt be protected if 

they interfere with the. proper exercise of federal policy over 

matters not directly related to educational questions. For 

. 9,4 • 

example, in Tol 1 vs, Moreno , the Court tteld that the 
University of Maryland could not deny aliens the benefit of 
resident tuition merely because of their immigration status. ' 

■ \ 

When the Congress had made explicit decisions as to the status 
of non-immigrant aliens in this country, the State of Maryland 
through its university wat not perm-itted to render them 
ineligible for the ^nefits of domicile status. - 

As the Bakke case was a landmark in the arela of racial 

t 

affirmative action, the case of ssissippi UhiversUy for Women 

vs. Hogan wtn likely become a lamdmark for the analysis of 

96 . 

sex discrimination. 

^ In 1884, the Mississippi- Legislature had created the 

^'mssissippi Industrial Institute ind foilege for the Education 

W . ' ; ■/ ' 61 ' ■ ■ ' ' '■ ■ . 



of White Girls in the SIj^^ of Mississippi . " subsequently named 
the Mississippi University for Women. Even in the 1980's, the i 
University iiad limited enrollment in Ks School of Nursing to 

females.. Mr. Hogan, a registered nurse who was seeking a bacca- 

•f • ' ■ ' 

laureate degree in nursing, "was denied admission solely on account 

Of his sex. While the State of Mississippi did provide Mr., Hogan 

with^ other educational opportunities specifically, by traveling 

some distance to another institution --there was no /question but. 

that fefal.es had an opportunity which was not available to Hogan. 

■ ■ ■ ■ f ' ■ 
While the Supreme Court had never, theretofore/, held that sex 

r 

Was a "suspect classi.f ication" under the Fourteenth Amendment, 

.i ■ • ■ / ■ 

r ■ ■ - /■ 

thus requiring aV'comperiing state interest" to/ withstand con- 

■ f ' 

stitutional attack, the Court had struggled vfith the starvdard to 

■ ■ . ■ : ■ '■./■ ■ 

be ^applied in determining whether sex-based cl,as.sif ications by 
states were permissible* , Tl^ese .deci sio'ns Had establ i shed that 
such classifications requir'e.d an "exceedingly persuasive justifi- 

* • ■ 

cation" a standard somewhere short of the "compelling state 

1 ' " 98 

in^terest" applicahle in racial discrimination cases. ' In such 

sex discrimination cases, an "important gover/irkntal objective 



must be establ ished. in order to withsta.nd cpnstitutiQnal attack, 
and th6; ^^discriminatory means employed must be .substantially 
related to the achievement of thoise objectives." 

' * • ■ ■ * . 

. ■ * 

In Hog.an . the Court' concluded that Mississippi's articulated 

justification for maintaining a single-sex admissions policy at 

, . «. .. .» 

this School of Nursing to compensate for other discrimination 

■ " 100 

against women \^ "unper»uasi ve T" Mississippi failed to 

show that women lacked, opportunities to obtain training in the 
field of nursing, or to obtain positions of leadership in that 
field. I 

Justices Burger, Blackmun, Powell and Relnquist all 
dissented principally in deference to the 
of single-sex educational programs. It shbulid be noted , ,by the 

tten by Ms. Justice 



historical pMjposes 



way, thai; the case's majority opinfon wa-s wri1 

100a .1 
O'Connor, the first woman appointed to the Unite^ S|ates Supreme. 



Court. 
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Cone 1 lis ions^x 

— !" 1 : . \ • . , ■• . 

And SO. in a iTiere'^30 years, higher educgtion has gone from 
Sipuel to Bakke . from McLaurin to Hogan . The controversies 
swirl today. 4bout the future of predorni nent ly or historically 

black inftitutions desegregation at the state-wide level. 

, ■ . . ■ ■ \ ■ • ■ 

The Issues are whether to distnantiV^^r reorganize institutions 

. . \ ■ ... 
initially establ i shed as the only post-secondary opportunity for 

oppressed; minorities -- other institutions have since been 

lOJQb / • 

opened to minority racial and ethnic -groups. 

.» 

^ Today, </ontroversy also swirls around the means by which 
' institutions that have historically been "closed or hostile to 
minorities might now be fully integrated -- the so-called 
"affirmative action" plans, most of which. were adopted at the 
i|isistence of federal regulatory agencies. *- 

•Finally, today controversy swirls about whether federal 

i 

governineot may enforce, by statute, the provisions of Ti-tle IX 
of the Education Amendments barring sfex discrimination in 
educational ^programs. The utility of the equal 'protection 




clause of the. V4th Amendment in this. regard has come before the 



CouVt only at the in^stence of a male. ' ,, 

«> * * . ■ 

over the past thirty years the Supreme Court has taught 



that the notion of "separate • but equal'"' educational opportuni - 



ties for the race is no longer constitutional ly tenable. But- 



the Court has also taught that a stale may go too far in 
rectifying past injustices, and that that sam^ equal protectTbn^ 



clause -applies in force to protect the. i^nterests of white 



citizens who? are disadvantaged by state-sanctionexj programs on t 



account of their race. While state law need not,- and perhaps 



cannot, be color blind, the states, or any state institution, 
must carry a strong burden , of proof to show that any classifica- 



tion based-on race is justified by a compelling interest!^ 

. . ^ /■ 

Thus, while a s4^ate may have a compelling interest in 



diversifying its student body an interest also, protected 



under the constitutional doctrine of Academic freedom even 



this interest may not be used, alone, to advance thie rights of 



One race of citizens over another. 



The .Equal* Protect! or) Claus,e't5f the M 4th * Amendment holds that 

• . ' ■ ■ * <' ■■ " ■ ■' • 

' ■ .■ 

. • ■ ■• • ' ■ ' ■ ■ ■ • 

e-Ven as McLauren and Sipuel could not be' "so* shabbily treated;, 

■ -■"-•.i ■ . ■ • ••' ' ■ ■■ . - '■ ■ . .-. ' V' 

likewise;, the^dlscrimination again^ Bakke* sQlely on account of 
his- race was an improper and discriminatory effort to rectify past 
injustice h.owever well-intentioned that effort might have been'. 



Likewise, tile Court has Little sympathy for state-based 

<*« * * ♦ 

* * ■ ■ ■ . 

discrimination based upon sex even well-intentioned, as in " 

* * ' . ■ .'■ * . ' v'- 

t.ly Hogan case. Di sti'nction bel^ween the "compelling state ^ 

o * ^ > ■.'•*" 

interest,*' needed to justify classifications based o<(? race and 
the "exceedingly persuasive justification" required in cases of 

• ■ . ■ ■ • \ ' 

Classifications based ofl sex, seems little more than a fine 

■ •* ^ / \ 

point today. JThe constitutional doctrine, ev-olved over a period 

. " = •■ -/ ■ . ■. .' . ■ " ■ 

of years, makes it cljear tfva^ 'state 35:11 on which seeks to'clj^sify 

persons on the basis of race or sex i*s suspect even if the 

objectives are Vell-intentioned and "crafted to'lidvance the rights 

of .rfhos^ classes of persons who 1iad suffered previous wrong,. ' 

• And so, practices .common over *^0me. thirty years ago are. today 

unthinkable. The 'Supreme Co.urt has been credited, in substantial 

• # . • ■ ' ■ • . .f ' ■ ■ ' - ■, . ■ 

measure, with i'nitiating this great social change -« first, . v, 



through its tandmark decision in Brown vs . the Board of Educa- 
tlon . the progejiy of that ruling. Thereafter,' progress was 
gained, through federal* enforcement of statutory law ---notably 
the Civil Rights Act of 1964, the Education Amendments of 19,72, 
and E)(ecutlve Order 1 1246. " Finally, however, it came again to 
the Court to set limits on the dgvices used to promote social 
and legal change first to rule on the controversial "affirma- 
tive action-" policies and the rights of citizens of majority 
races; and second, to consider the rights of a male applicant to 

■A . , ■ ■ , 

a single-sex educational program. ■ ' , 

The checf'placed on federal enforcement in the GroveCity 

, Col lege case is based on statutory construction a matter 

■ ■ :' ♦ 
easily changed by the .Congress ratheiv^than cqnarti tutiona.l 

doctrine. But tfte signal there may aUo be toward restraint in/ 

■ " ■.,-■•*>'' 
federal interference in academic, institutions. 

The word today see<ns;to be "equality""-- for di'sparate 

treatment of» any character will be carefully « scrutinized under 

V • 4 ' 

. , - ' ■ ■ . «<' 

♦ P ■ , ■ • . » 

the Equal Protection Qlause.of the 14th Amendment. This 

• • > . • 

doctrine 1 imitirtg^ affirmative act ion ,. ,1 imi ti ng stale su[>port 



for single-sex or historically black institutions or programs 

• . . ■ f , ■ * . ■ 

see.ms at peace with the times in acadenve. And whiU specific 

;« . • 

controversies and the application of this doctrine may, and 

■ ■ ■ *■ 

doubtless will, continue to arise, the doctrine seems generally 
settled and provides at least thei' Caa^t i tut ional fram^ork for 

I ■ . 

the social changes, taking place between the races and the sexes 
in higher education and elsewhere. •. 



III. PROGEtiURAi. RIGHTS FOR T^A^ULTY AND .STUDENTS 



"(N)or shall any State deprive any parson of 
life, liberty,. or property, without due process 
of Uw." Constitution. ArticU jnvjjn. 

■ • .: . _ \ ^ ^ ■ ' « 

Over just ^he past two decades, several cases have come 

' / 

■■ ■ ", ■ ■ ■ ..- ^> ' - 

before the Supreme Court concefning whether public institutions 

•/^ — ' ' ' ^' ■ " ■ ,/■ 

of higher education had denied individuals the rl.|yit to "life ' 

ifberty or property," a'nd^if so. Just what "(lud.'process"n-«qolre 

ments were appl icable. lundeir the Fou'rteerrth Amendment analysis. 

the actions of publ ic Institutions constitute "state action," 

and.-if suLCh action affects "life, liberty or property" interests 

oip individuals; -procedural protections must be honored. 



A. Faculty; Rights ' . 

I n Slochower vs. Board of Highec Education of New York 

. 101 . ' ' 

CUj^/ the Court considered whether a tenured faculty tnefriber at 

the City University 0/ New |ork could be summarily dismissed 

^. ; ■ - , ■ - ■ ■ ■ 

from his employment because he exercised his Fifth Amendment 
rightf not' to answer certain .questions before a legislati\/e com- 
mittee. ^Under New York law» a t,enured faculty member was entitled 

to notice and hearing .before any discharge. Another New York 

. ' - ■ . - ■ V ' 

statute also provided,, however, that any City employee who utilized 
the privilege against self-incrimination before a legislative' 
committee was deemed to have resigned from his employment. In 

• * 

• .1" 

holding the latter statute unconsti tutional . the Court ^ound 

impermissible an. implication of gu\lt based upon trie exercise of 

■ ■ ■ I 

a constitutional right. The Court also found that Slochower had. 
been denied the "protection of the individual against arbitrary 
action," wh^i,ch had been identi.fied as the "vtry ess#nce of 
(procedural ) due process."' • / ' t 

. 'Noting t^iat while "the State his broad powers In the. 

. ■ ' ■ * 

selection and discharge of its ejpplpyees, and it^rfray (have been), * 



that proper inqu.ijry wou Id- have .showed Slochower's continued 



employment to be ihcons4stent with thei real interest of the 

.:\ • ■■ ■ ■ ' ■ . ■ . ■ ■ 

state," the^Court nonetheless found "there has been no such 

inquiry here, and ... th^. dismissal of appellant folates due 

• ) ' 103 . \ ■ . . 

process of law." 

■ • ,v ■ • 

The principle restated in Slochower , an(j. the long l ine of. 

precedent before it, gives rise to- those two persistent questions 

applicable to anV^tlue process litigation: Was either "life, : 

liberty or property at issue in any action involving the state? 

and, °if so, what process was due?" ' ,^ * 

104 

In 1972, in the companion cases of Perry vs. Sinderman 

105 * 

and Boafd of Regents vs. Roth , the Court was ca.l led upon to 
determine the procedural rights of non-tenured/faculty. In neither 
instance Professor Sinderman at Odessa Junior Co.llege or Pro- 
fessor Roth at the„University of Wi scons i n/Gshkosh was either 
faculty member provided an, explanation of the reasons for his 
termination or a hearing at which this decision c6u)d be chal- 
lenged. 



To 



In Sindej^ftian >' the Texas syste'm did' not have, ^' tenure policy,, 
-and faculty s6rv^»d under a series of one-year written contracts ^ 
Prx)fes5or Sinderman had been thus, employed for ten consecutive years 

' ■ ■ ,■ ■■ ■ . ' •/ ■ ■ , 

In Roth, the'faculty member in qnfestion was not contracturally 

.... ^ ; 

entitled to a statement of- reasons for th.e non^>-renewal nor to 
any procedural protection, • 

* . • ■ • 

The issue, then., in both cases, wa's whether the non-renewal' 
of the faculty member's contract somehow constituted, a deprivation 

N - ■ . . 

■* , ■ • ■ ' 

,.of. ::ii.berty" or "property" within the meaning'of the 14th Amendment. 

•> . . ' • • ■ 

In Sinderman . the Court found that while a^erely subjedtive 



"expectancy of re-employment might not itself be protected, the 
fa (riklj:y member was at least entitled to an opportunity to establish 
if) a lower court that the College had a de facto terrure pol i cy . ' 

' * ' * » I • 

I^f so, and if the faculty iiember's interest in continued employment 
rose above the mere "expectancy"' of re-employment, then he or . 
She would have a "prb'perty interest" in continued Employment, and . 

' ' *'. I ■' ♦ 

f 

would be entitled to some procedural protection before 'termination; 

While a written contract wi th. expl i cit tenure provisions 
need not be present to create such pKbperty interests, the Cou^kt- 



noted that,: proof of such an interest in continued employment . 

♦ . ■ * 

would at. least "obligate cofl^ge officials to grant a hearing at 

his reqirest, where he could l)e iji formed of the grounds of his 

106 

non-retention and challenge tHeir sufficiency.," 

Jn Roth . where the Wisconsin statutory law contained specific 
pcovision^ governing tenure or "permanent", employment, non-tenured 
faculty had no "property interest" in continued employnjentV 

Prof^essor Roth had argued, however, that he had been*depriyed of 

' * ■ • , ■ ■■ ■ ' 

"liberty" in that tr>e non-renewal of hi $v 'contract created a 

- ■ . ■ : . ^ ■ ■ » ; ■ 

stigma or. disability in Seeking other academic employment. 

♦ ■ ' ' ' ■ 

' The supreme Court had previpusiy defined ".liberty" to 
include the "right of the individual to contract, to engage in 

• ^- - ■■■ ■ ' ' ■■■■ 

any of the. common occupations of lii%, to acquire useful 
knowledge, . , * gand generally to enjoy those privileges long 
recognized as essential to the orderly pursuit of happiness by 

/ :' 107,- ■ ■ . . ' V ^ ' . [ ■ ' ' 

•free men.". It had also noted ,t.hat : . " ( I )n a constitution for 
free fe^Jple, there can be no^ (ftubt that the meaning of "liberty !' 

: '108 » ■ * ■ ■ ' ' ■ 



In Roth' ,, however, -it was clear that the university did 

not (jamage his standing and associ'^t ions within the academic 

community. Thi Court found that the mere n6n-renewal of his 

contract did not, in its.eif» call his good name, reputation, 

' 109 

honor or integrity into question. The Court observed:. "It- 
stretches the concept, too far tq suggest that the person is 
deprived of 'liberty' when he simply is not rehired in one job 

" ; ... 110.. 

but remains free as before to seek another." 

V 

r * 

. • 110a 
•'What now appears obvious was, of course, not always so. 

-, ■- - ■ ■ ■ --.A , 

Clearly, tenured faculty afe entitled to pr^oce,dural protection • 

■ ' .1 - ■ -. ,. ' - ' -. ' . 

■ ■ • • , ♦ . . 

prior to any disciplinary action;, clearly non-tenured faculty 

are entitled oniy.to what specific institutional policies pro-' 

vide. Much. of this now is established by contract -- either 

... ■ ■ " 

through institutional policies or through collective bargaining. 
.In any event, the basis for^these agreements and policies arj^se-l 
from understandings of constitutional rights as articulated in 

( 



Slochower , Roth a nxf , Perry cases. * * 



. ^ • . Student Rights " . 

- The Court has likewise been faced with the question of 

whether and what student interests must bp protected by, due 

' . . • 111 ' .. 

process. In Vl and i s ^vs . Kline . fgr example, the question 

involved students who had been deemed non-residents of a 

particular state. Connecticut, like other' states * requires non- 

residents to pay higher tuition to attend its public institutions 

Its law also provided that once a student was classified a non- 

resident, a-n i rrebuttable presumption of . non-residency for the 

• ■ • ! 

duration of -enro 1 Iment was created. . • . .! 

\ 

The issue in Kl ine was not, whether \the stated could classify' 
non-presidents for purposes of disparate treatment. That right 

■ ■ ' ■ ! 

was well-established under the equal protection clause. .Rather, 

■ ' ■ ■ ■ ' * " . * 

\ ' ' . • " 

the students in nuestj on. demanded 4 right to establish that they 
had in fact become " residents of the State. And the Court hefi 
that they were entitled to such \ right. . 
, The'^classif ication ,i n question, and the irrebuttable 

presumption it created, were "so arbitrary as to constitute a 

••• . •• .• 

denial of due process of law," stated, the maJoMty o^rlnion,. 

. * » * . .o > . — -^-^ ■ - ..... ^ 

77 ■ ^ .. . ' ■ . 
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The State had other, reasonable alternatives/for determining, 
bo.na fide residence -- and these could not be ignored mere/y 
because their applications were bur(;len$o.fnd . 

■t . . 

While the Kline case dealt with the narrow issues of an 

irrebuttable presumption 'and . a clear "property" interest in a 

financial benefit; it is also «lear that other student interests 

■■■ ■ ' J ■ ■ . 
enjoy constitutional protection as well, ' , 

Earlier, lower court decisions had made it clear that situ- .* 

■* . ' f 

dents attending public institutions of higher education had a 
"property interest" in continued attetrd^n-ce, -^TiTj~tiiat~CBrtai7i 



ERIC 



procedural rights attached to that property interest during 

• ■ ••' ; ■ \ ' ,■ •■ . ' 

i 113 ' . , 

disciplinary actions." In Board of Curators of the 

^ .114 
University of Missouri vs. Horowitz , the Court considered 

• • ' • ' . 

whether a student dismissed from the University of Mis saiuiL ' * 

' • , • T . . 

Medical School for academic reasoas was entitle'd to procedural 
protections. There, each student's clinical performance was 
assessed /by a Council of Evaluation a faculty/student body 
' ijfhich in turn recommended actions to the faculty and dean*. A t'. 

« ■ «• \ t 

faculty'member had expressed dissatisfaction with the performance - y 

. ' ' 75- . . . • ' . 



of Ms. Horowitz, and this council recommended that she be placed . 
in a« probationary status. Later, this council again evaluated 
her academic progress and concluded that she should not be con- 
sidered foV graduation. The dean and the uni versi ty provost * 
accept9<l that recommendation. 

- .-^ The Court held that .the procedure irj question, whereby the 

student was advised of faculty dissatisfaction and given an 

opportunity to improve, fully met 14th Amendment standards if 

any such protections were required at all. Ms. Horowitz had 

aHeged that the dismissal deprived her of "liberty," by impairing 

her opportunity to continue in her medical education or employment 

' 115., 

in the medically-related field. But the Court found no need 
to determine whether any liberty or property interest was at stake, 
inasmuch as any such ,i nterest which might have existed was properly 
protected under the Institution's d ismi/sa 1. procedure . 

No formal hearing, as might be needed in a disciplinary action, 

••^ > ■ ■ ' ■ / „■ ' 

■ • ■ ■■ ' i . ■ . 

was held to be required for academic dismissal. In so holding, 



the Court also recognized that: 



■"(T)he need for flexibility (under th& 14th 
Amendment) was i 1 l-ustrated 'by th« significant ■ 
difference between the failure gf a student to meet * 
■. academi c standards and the violation by the sl^dent 
of a valid rule of conduct. This difference calls 
for far less stringent procedural requirements jn the 
case of the academic dismissal." 

; . ■ ■ 1 1 6 ... 

Mr. Justice Rehnquist, for the Court, further wrote: 

"Like_the decision. of an individual professor as 
to the proper grade for a student in his course, the • ' 

determination of whether to dismiss a student for 
academic reasons requires an expert evaluation of 
cumulative information and is hot readily adapted to 
. the protedijral tools of judicial or admi ni strat'i ve 
decision mating. Under such circumstances, we decline 
to ignore, tile historic judgment of educators and 
thereby formalize the academic dismissal proceis- by 
requiring a hearing. The educational process is not by 
nature adversary; instead it center|s around a 
continuing relationship, between faculty and students, 
one in which the teacher must occupy many roles 
educator, advisor, friend, and. at times, parent 
substitute." \ ' 

■ . 7 117. ^ 

In another, even more telling comment,, the Court decline<lv "to • 
further enlarge th6 judicial presence in the apademic community 
"and thereby risk deterioration of many beneficial aspects of the' 
faculty-Student relationship," observing, "as*did the Massachu- 
setts Supreme Judicial Court*over 60 years ago, that a<^earing 

may be .'useless or harmful' in f inding ou^ the truth as to .scholar 

118 — ' 

ship,": * ' ' . ' 



* 
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Conclusions ^ « , , ' * 

— . r .. . . 

Alf^~so, it is settlei^l that, under the Constitution, actions 
by State-supported, Institutions of higher education are state 
actions subje.ct to the "due process clause" of the •lAth - 

f ' _ ' . 

; Amendment. I,t is also clear that actions by public institutions 

. which affect individuals may well impinge upon "liberty" or 

\ . ■• • • 

"property" interests, and thus give rise to procedural protections. 

Clea/ly, students have a "property" interest in their. continued 

. ■ I ■ . . ■ . , ■ ■ ■ 

♦ attendance at public institutions of higher education. Likewise^ 

I ■ ■ ■ " 

faculty and other employees have a "property " interest in their 

; 

•% 

contractual employment rights; and they also may have a "liberty" 

interest in actions which adver^aly affect t^eir professional 

i' ' * ' 

y Standing. | 

The "process" that is "due" relates td the rights affected. 

But the 14th Ametidment clearly requires that in disciplinary 

<■ ■ ■ 

4 

action^ whether against employees or students: the 
individual, have a notice of charges, an opportunity to face 

* . ■ ■ . • 

accusers and offer rebuttable for an objective forum'with a 

r * 

truth-seeking ;f unction. ' i . / 

• . 78 



While the treatment of those matters of a governmental 
nature that \s, related to emplo^meat or discipline .-- requires 
strict adherence to certain procedural requirements, the Cour^t 
was loath to impose such requi rements or procedures i>n academic 
matters. The distinction between the university as a mere public 

agency versus a unique academic community was thoughtfully 

■ ■ ■ ( 

recognized and tarefuUy drawn in the Horowitz case. 

i " ■ ^ ^ ■ ' ' 

Again, what now seems obvious --that a publ ic ^col lege or - 
. university is constrained by certain legal (or constitutional ) ' 
requirements in its treatment, of students was not always so. 
In those halcyon; days of in loco parentis > deans of studepts 
were said to have meted out. justice that was swift and firm 
without regard to pr6cedural niceties. Today, however, those 
proceedings of a governmental, nature again generaHy invol- 

\ • t 

' 1 ■ » ■ 

ving discipline --require that institutions afford at least 
rudi^fientary procedural protection for students* 

r ■ ■■ . •■ 

^ And even ^ough the Courts have been. far less st^ngent 
indeed, even reluctant in applying procedural strictures on 
academU processes, ^. Court decisions about the 14tlt Araendmeiit 

■ 82 ., — ■ 



(Nights of student^ have had -a significant impaction "the ways in 

■ ■ ■ " " ' ■ ' 'fc ■ 

which colleges and universities relate to thei r prijjici^ydl / 



constituency. Indeed, it is very likely that the demke of^^e 
;iJl ^oco parentis theory is in ho small way related to thf 



recognitloo of Ui^se . constitutional rights. ■. - ' 
"That these rudimentary requirements seem today to make such 



I 

0 



good sense anct'to ein.body fundamental institutional fairness 
. pugtit not to obsure the .fact that they Bre requirements of 

■ ^ r - ^ ■ • 'V . : • ■. 

constitutional law.-- the protection owed each individual^ by hij 
.or her state -- not iTimt|-a matter of' inititutiqnal grace. 

It . should alsov not go unnoticed that" niost ihs't itut ioj^wl 
^policies with respect to discipllhary actions against students, 

facility or other empWyees, go well beyond the, minimal require- 

• » * '. ■ ■ ' - ■ j> . ' 

*ments of the 14th Amendment; Indeed, most public instttutions 

•. * • • V ' . 

bave created forums for highly adverjsaridi proceedings nevpr 

u • ^ ' ■ • . 

'contertlplated by nor required by the Courm.- In that sense, 

■ . • ' V ' ' ' ' ■ ■ . ,' * 

acadenjfe may very well have over-reacted to constitutional 
doctrljie. * • , ^ . 



/ But'the Court has made it abundantly *cl^ar that pontic- 

<• • • * *■ , 

ulanly- 1 n'Jifttter.s ♦concerning academic judgrtient .-- due p'rocess 
requires only fundaraental fairness not inst i1;utionai miraickry 



of .Federal Xourt procedures . And if some who argiie, wit 




passion and force, that publi,£; institutions t'pda^ are procedure- 
bound and that blame might be attributed to the -Supreme Court,. 

this criticism is nflt ,well tak&n. • . / 

■ ■ . • " . ■ ■ •■ 

IV. CONCLUSIONS • ^ ' 

• ■ • . * ■ ■ * 

Would the redefinition of students' relationships with ^ 

"* ■ ■ ■ ^ * ^ . . . • 

■1 • . i» ^ ' . 

- ■ • ■.' "~ 

colleges and u^ni versi ties have o.ccur'rpd but for judicial "■ ' 

determlnati o'ns conceroingvYhe. Fourteenth Amen-dment due process " 

clause of Fi rst- Amendment protections? % Perhaps^. but rro't' 

' likely. as rapidly or *as thoroughly. v' . * . «... 

' ' ' • . ■ '. • 

^puld institutions h,av6' redefined' the nrigbts and responsi< 

biliti'es of faculty and staff v<ith 'as much Specificity had the 

* . ■" <• ■ ■ • . ' ■ ■ •■ ■ 

Courts not first established cohstituti*onal limits and pVotections 

in this regard?: Perh«i)s but not likely". 



Would i^eUtionsrfipS 'On campus or off between the races 

I • I • • ■ » I. ' - 

/ * and'the sftxgs ha've evt)l ve.0." to their present state had the 

Supreme Coyrt noj;, persistently and' steaidfast'ly. utilized the • 



V; Fourteenth, -Ame/idmenJ. to 'change spcl^ty i n fun.<l a mental .ways? - Not 



likely or -at le'^sl- ncft as rapidly or 'as dramatically. 



if' 



None, of. this is to suggest, of course, that there* were not 

..' ' ■ ■ 1 : 
other events an<J other forces .that weVe mi^ghtilly important tn 

. ; • • ' ~ ' ^" 

causi-n^^.di^ st\a,ping' the changes in higher* education over tlie past 

^decades:' d6mqgra,phi"c charrges-, *th^ consumer protection movement. 

• * ' " . * X - 

* • • A * * , t 

the -iDo/es Of successive "generations" or college-age youths,* 

I > ;r » ■ ... ■ 

, ^ « • • • " . " . . 

MQtlation^' the, Vietnam wai'^. the current preoccupation with voca- 
^tionalisin'/ The,se factors and others aU changed and shaped the 
. ac^^demy.^ BtJt^N.ih6;,appl ication of ^ doctrines to > - 

; , eiirnr;(y¥6r^sie5-1njor^ academy legal theories emanatin-g 



from ttie Supreme €ou.Pt has alio- played a tremendously 



stgnif icaoV rcrte; in. tkp redeflnitien of academic relati'onships, 
within and Without. ■ • ' • ' 



ie. a great mapsy -questions ge ne-r a lYy, specif ic ^uestYAns 



^ remain unan-swereil , we now gene ria^Uy knov^ trv^ coyiititut ional 
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.principles which gfivern. academic institutions. .Our understanding of 

^ .. • I . ■ 

trfese principles wi 11 not make life simpler quite the- contrary, 
"ffut'.the protection thus rendered to individuals a^ well '*s to 
institutions i.s 1 i kely wel 1 worth the price, any price. And " 

* * * • ' 

• ■ • . . ' *' .> ■ ' ■' " • » ' 
if institutf ons are governed today,with greater • mention ^o ' 

legalities and. less attention to trtAditions, the academy and its 

citizens are nonetheless more secure\from external forc6s as 
. ■■ - . .. \ 

well as from one another. 

. . The pervasive influence of the Supreme Cpurt can be, seen 
through most of these changes, and the consequences of that 

influence have been more wholesome than deleterious. .Whether 

) . ' ' ' 

the framers of the Constitution envisaged or could have ■ 

envisaged th^se issues,, or had in fact any se^nsitiv^lty to 

•• ^ ' . \ ^ \ ■ , \ \. • 

academic concerns, thfe Justices of the Supreme Court, through . 

the past 1^ plus y^ari , have .almott unfai 1 ingly given extra- 

ordinary jJef erences .and •prflSJtToT'tb academe and to academics'. 

This constitutional protection?, protectlo/i not specified In the 

. • ' V ' * ■. • * ' ' : ^ , 

Constitution-.but inferred therein only through the wisdom of \ 
these Justices, preserves for higher Education a Uniquely 



v 



•er|c 



•infulated position --.one 'not yet fu 1 jjy. understood or apprec latec^ 

by academics, and ^ne^that rests ufieasily u-pon the ^ope that 

'\. , ' . ■ • 

futuiie Jdsticesvwill share the princlpJes of Justices past. 



/ . . 
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95) Note: .T,he Supreme Court also ruled .unconstitutTmial a 
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